
STATE OF NEI,J YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Dudley l { .  Nearing, Jr.

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law and Chapter 46, Ti t le T of the Administrat ive
Code of the City of New York for the year 1978.

AFFIDAV]T OF MAII,ING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department.  of  Taxat ion and Finance, over 18 years of age, and that on
the  27 th  day  o f  May,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Dudley ld.  Nearing, Jr. ,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Dud ley  W.  Near ing ,  J r .
20 King Ave.
Weehawken, NJ 07087

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui lody of
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
27Lh day  o f  May,  1983.

OATHS PTIRSUA}IT
SECTION }Y*

T0 TAX IrAW
AUTHORIZED TO



STATE OF NEW YORK

STATE TAX COMMISSION

In the MaLter of the Pet i t ion
o f

Dud ley  W.  Near ing ,  J r .

for Redeterminat ion of a Def ic iency or for Refund
of Personal fncome Tax under Art ic le 22 of the Tax
Law and Chapter 46, Ti t1e T of the Administrat ive
Code of the City of New York for the Year lg7B.

AI'FIDAV]T OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  27 th  day  o f  May,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Marvin Schwer the representat ive of the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Marvin Schwer
J. M. Stern & Company
500 Fif th Ave.,  SuiEe 4224
New York ,  NY 10110

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  deposit .ory) under the exclusive care and cui lody of
the united states PosLal service within the state of New york.

That.  deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
27Lh d.ay of May, 1983.

0ATHS PURSUAI{T T0 TAX IJAW
SECTION ].74

AUTHORIZED TO A



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

YIay 27, 1983

Dud1ey I,/ .  Nearing, Jr.
20 King Ave.
trleehawken, NJ 07087

Dear  Mr .  Near ing :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right
Pursuant  to  sec t ion(s )  690 o f  the
adverse decision by the State Tax
Ar t i c le  7B o f  the  C iv i l  Prac t ice
Supreme Court of  the State of New
date  o f  th is  no t ice .

of review aL the adminisLrat ive level.
Tax law, any proceeding in court  to review an
Commission can only be inst i tuted under

Law and Rules, and must be commenced in the
York, Albany County, within 4 months from the

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept. .  TaxaLion and Finance
Law Bureau - l i t igat ion Unit
Building li9 State Campus
Albany, New York 72227
Phone l /  (518) 457-2A70

Very truly yours,

STATE TAX COMMISSION

Peti t ioner t  s Representat ive
Marvin Schwer
J. M. Stern & Company
500 Fif th Ave.,  Suite 4224
New York ,  NY 10110
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DUDLEY W. NEARTNG, JR.

for Redeterminat ion of a Def ic lency or for
Refund of Personal Income Tax under Art lc le
22 of the Tax law and Chapter 46, Ti t le T of the
Admlnistrat ive Code of the Clty of New york for
the  Year  1978.

L .  Pet i t ioner ,  Dud ley  W.

nonresident income tax returns

New York to New Jersey during

f i led New York

L978  as  a  resu l t

DECISION

resident and

of his moving from

Peti t ioner,  Dudley l { .  Nearing, Jr. ,  2o King Avenue, weehawken, New Jersey

07087, f i led a pet i t ion for redeterml-nat ion of a def ic lency or for refund of

personal income tax under Art ic le 22 of the Tax Law and Chapuer 46, Ti t le T of

the Administrat ive code of the ciry of New york for rhe year 1978 (r ' i re No.

3 1 9 0 8 ) .

A  fo rmal  hear ing  was he ld  be fore  Dan ie l  J .  Rana l l i ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, 2 World Trade Center,  New York, New

York ,  on  oc tober  27 ,  1982 a t  2 :45  P.M.  Pet i t ioner  appeared by  J .M.  s te rn  &

company,  P .c . ,  (Marv ln  schwer ,  P .A. )  The Aud i t  D iv is ion  appeared by  pau l  B .

C o b u r n ,  E s q .  ( K e v l n  A .  C a h i l l ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether pet l t ioner was ent i t led to offset capital  losses against capital

gains during a taxable year in which he changed his status from resident to

nonresident of New York State.

FINDINGS OF FACT

N e a r i n g ,  J r . ,

for the year

the  year .
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2 .  on  August  2L ,  1980 the  Aud i t  D iv ls ion  issued a  Not ice  o f  Def ic iency

aga ins t  pe t i t ioner  in  the  amount  o f  $3  ,934.19  p lus  in te resr  o f  9445.75  fo r  a

to ta l  due o f  $41379.94 .  A  Sta tement  o f  Aud i t  Changes issued February  26 ,  1980

explained that the def ic iency r{as based, in part ,  on the fact that galn from

the sale of rental  property located in New York St.ate was taxable to New York.

The Audit  Divis ion also combined the taxable incomes from the resident and

nonresident per iods and determined tax on the total  pursuant to sect ion 654(d)

of the Tax Law. Other factors, not in issue hereJ-n, also entered into the

def ic iency .  0n  February  6 ,  LgSL per i r ioner  pa id  $3 ,355.00  o f  the  de f ic iency

leav ing  a  ba lance o f  9579.19  p lus  in te res t .

3.  Pet i t ioner had been advised not to include gain received from the sale

of New York rental  property,  by an accountant who erroneously bel ieved that a

nonresident of New York was not l iable for tax on such gain and who, as a

resu l t ,  a rb i t ra r i l y  f i xed  the  beg inn ing  o f  pe t i t ioner 's  nonres ident  per iod  a t

Apri l  30, 1978 in order to take advantage of his erroneous understanding of the

l a w .

4. Pet i t ioner had l ived in Brooklyn, New York for some 30 years. On

January 30 or 31, 1978 pet i t ioner purchased a house in l {eehawken, New Jersey.

However,  the closing on the Brooklyn house did not occur unt i l  June 2, 1978.

Unti l  that date pet i t ioner cont inued to l ive in Brooklyn, contrary to what his

f i rst  accountant had recorded on pet i t ioner 's New York State tax return. Pet i-

t ioner did not register to vote in New Jersey nor did he obtain a New Jersey

driver 's l icense unt i l  af ter June 2, 1978 when he moved into the New Jersey

house. During the period between January 30 and June 2 pet i t ioner had access

to the New Jersey house and began to gradual ly move his personal belongings to
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the house. He did not actual ly take up resl-dence in New Jersey unt i l  af ter the

closing on his Brooklyn house.

5 .  In  January ,  1978,  wh i le  pe t i t loner  was s t i l l  a  New York  res ident ,  he

so ld  some secur i t ies  a t  a  loss  o f  $81348.00 .  He des i red  to  o f fse t  th ls  long

term capltal  loss against the long term capital  gain from the sale of the house

in  June,  L978.  He was,  however ,  I im i t .ed  to  a  $3 ,000.00  loss  because the  Aud i t

Divis lon had determlned that the loss occurred ln the resident per i-od and the

gain occurred in the nonresident per iod.

5. Pet i t ioner argued that s ince he was a resident of New York durlng the

period when both the loss and the gain occurred he should be al lowed to offset

the losses against the gains. Pett t loner further argued that i f ,  where a

resident and nonresl-dent return are required the taxes due shal l  not be less

than would be due if the New York income were reported on one return, then it

ls impl ied that nei ther shal l  the taxes due be more than would be due on a

single return.

CONCLUSIONS OF I,AW

A. That the personal income tax imposed by Chapter 46, Ti t1e T of the

Administrative Code of the Clty of New york is by its or^rn terms tied into and

contalns essent ial ly the same provislons as Art ic le 22 of the Tax Lar{.  Therefore,

in  address ing  the  issues  presented  here in ,  un less  o therwLse spec i f ied  a l l

references to partLcular sect ions of Art . ic le 22 sh,al- l  be deemed references to

the  cor respond ing  sec t ions  o f  Chapter  46 ,  T i t le  T .

B.  That  sec t ion  L2Lf (b ) (1 )  o f  the  In te rna l  Revenue Code prov ides  tha t

losses  f rom sa les  o f  cap i ta l  asse ts  sha l l  be  a l lowed on ly  to  the  ex ten t  o f

ga ins  f rom such sa les .  I f  such  losses  exceed such ga ins  the  excess  w l I I  on ly

be a l lowed Lo  the  ex ten t  o f  $3r000.00  or  o ther  l im i ts  no t  app l i cab le  here in .
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C. That sect ion 654(a) of the Tax Law provides that i f  an individual

changes his resident status during the taxable year he must f i le one return for

the resident per iod and one return for the nonresident per lod.

D. That sect ion 654(b) of the Tax Law provides that New York taxable

income for the resident per iod is determined as i f  the taxable year for Federal

income tax purposes were l imited to the resident per iod. The New York taxable

income for the nonresident per iod is deLermined as i f  the taxable year for

Federar income tax purposes vrere l imited to the nonresident per iod.

E.  That  20  NYCRR I48 .7(a)  p rov ides  tha t  " [n ]e t  cap i ta l  ga ins  and tosses

of a taxpayer who changes his resident status during the year are to be computed

separately for the resident per iod covered by his return." inasmuch as pet i t ioner

showed that he \das a resident of New York during the period when both the

cap i ta l  ga in  and cap i ta l  losses  occur red ,  h is  tax  l iab i l i t y  i s  to  be  comple te ly

recomputed using June 2, 1978 as the last day of his New York residency period

thus al lowing the capital  losses to offset the capital  gain from the sale of

the New York property.

F. That sect ion 654(d) of t t re Tax Law provides that i f  two returns for

one taxable year are required because of a change of resident status, the tax

due "shal l  not be less than would be due i f  the New York Laxable incomes

reportable on the two returns were includible in one return." There is no

impl icat ion in the aforesaid statute that the tax due shal l  not be more than

r+ourd be due i f  New York income were reportable on one return.

G. That the pet i t ion of Dudley W. Nearing, Jr.  is granted to the extent

indicated in conclusion of r ,aw "D" and Finding of Fact "2";  that the Audit



Division is hereby directed

1980;  and tha t ,  except  as  so

denied.

DATED: A1bany, New York

MAY 2? 1983
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t.o modify the Not.lce

granted the pet i t ion

of Def ic iency l -ssued August 2L,

is ln al l  other respects

STATE TAX COMMISSION

t-Ro &-e-t:dl*e,te?-a
PRESIDENT


