
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

National Benef i t  Fund for Hospital
and Hea1th Care Bmployees

for Refund of Unrelated Business Income Tax
under Art ic les 13 and 27 of the Tax law for
Years  1970 th rough 1975.

Atr'FIDAVIT OF HAITING

under
the

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the 7th
day  o f  October ,  1983,  she served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon National Benef i t  Fund for Hospital  and Hea1th Care Employees, the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

National Benef i t  Fund for Hospital  and Health Care Employees
310 l{est 43rd Street
New York, NY 10036

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the Unit .ed States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
7 th  day  o f  October ,  1983.

AUTHORIZED TO ADMINISTER
oATHS PLRSUANT 10 TAX LAW
SECTION I74



STATE OF NEI,J YORK

STATE TAX COMMISSION

o f
National Benef i t  Fund for Hospital

and Health Care Employees

for Refund of Unrelated Business Income Tax under
Art ic les 13 and 27 of the Tax Law for the Years
1970 th rough 1975.

AFFIDAVIT OF MAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the StaLe Tax Commission, over 18 years of age, and that on the 7th
day  o f  October ,  1983,  she served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Irving Gruber the representat ive of the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Irving Gruber
F ine  and Gruber ,  P .C.
274 Madison Avenue
New York ,  NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
7 th  day  o f  0c tober ,  1983.

AUTHORIZED TO ADMINISTER
9{T!S PURSUANT T0 TAx rrAw
SECTION 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0 c t o b e r  7 ,  1 9 8 3

Nationar Benefit  Fund for Hospital and Hearth care Emproyees
310 West  43rd Street
New York, NY 10036

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive 1evel.
Pursuant to sect ion(s) 1090 of the Tax Law, any proceeding in court  to review
an adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
traw Bureau - Lit igation Unit
Building /19 State Campus
Albany, New York L2227
Phone # (518)  457-2A7A

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Irving Gruber
F ine  and Gruber ,  P .C.
27 4 Ylad,ison Avenue
New York, NY 10016
Taxing Bureaut s RepresentaLive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

NATIONAL BENEFIT FUND FOR HOSPITAL AND
HEALTH CARE N{PLOYEES

for Refund of Unrelated Business Income
under Articles 13 and 27 of the Tax Law
Years  1970 th rough 1975.

DECISION

Tax
f o r the

Peti t ioner,  Nat ional Benef i t  Fund for Hospltal  and Health Care Ernployees,

310 West  43rd  St ree t ,  New York ,  New York  10036,  f i led  a  pe t i t ion  fo r  re fund o f

unrelated business income tax under Art ic les 13 and 27 of the Tax Law for the

years 1970 through 1975 (Ft le No. 32657).

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at

off ices of the State Tax Corur ission, Two World Trade Center,  New York, New

York ,  on  June 22 ,  1982 a t  2 :45  P.M.  Pet i t ioner  appeared by  F ine  & Gruber ,

The Audit  Divis ion appeared by Paul B. Coburn, Esq. (Alexander Wel-ss, Esq.,

counsel)  .

the

P .  C .

o f

ISSUES

I. Whether the claims for refund by pet i t loner \rere t lmely.

I I .  Whether sect ion 1096(d) of the Tax Law (special  refund authori ty) can

be appl ied to pet i t ionerrs clai-ms for refund i f  said claims ! ' rere not t inely.

FINDINGS OF FACT

1.  On October

claims for credit  or

through 1977 on the

to New York and that

26, L979, the Audit  Dtvis ion received from pet i t ioner

refund of unrel-ated business lncome tax for the vears 1970

grounds that pet i t ioner reported unrelated business income

"taxpayer did not in fact have any unrelated buslness
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income al locable to New York, and therefore was not required to f l le a CT-13.. .

As no return was required to be f i led no statute of l lur i tat ions can run.. .  and

al l  monies paid should be refundedr ' .

2.  On December 13, 1979, the Audit  Di-vis ion advised pet i t ioner that the

claims for refund were being denied for the tax periods of 1970 through 1975

si.nce under sect ion 1087(a) of the Tax Law claims for credit  or refund must be

f i led within three years from the t ime the returns were f i led or two years from

the t ime the tax was paid, whichever of such periods expires later.  The Audit

Divis ion also advised pet i t ioner that a quest ion of law or fact exlsted,

therefore sect ion 1096(d) of the Tax Law did not apply.

Refunds for the years L976 and, 1977 were considered tlmely; however,

certain information was requested to determine whether or not pet i t ioner was

exempt from tax. Said years are not at issue in this proceeding.

3. Pet i t ioner f i led New York State Unrelated Business Income Tax Reports

under Article 13 of the Tax Law for the years at lssue and paid the amount of

tax computed thereon. Each return stated that the pr incipal-  unrelated business

act iv i ty of pet i t ioner was "Business Lease Rents'r .  Pet i t ioner did not f i l l  out

Schedule C ("Unrelated Business Al locat ion") of  the reports for the periods in

issue. Schedule C instructed pet i t ioner that " i f  you did not nalntain a

ttregulart t  place of buslness outside New York State, leave thls schedule blank.. .

I f  al locat ion is cl-aimed, attach r ider l ist ing locat ion of each place of

b u s i n e s s . . . t t .

Pet i t ioner attached a copy of Federal  Form 990-T, Exempt Organizat ion

Business Income Tax Return, to its L972 and 1973 New York tax returns showing

federal  incone tax paid, as a trust taxable at t rust rates under sect ion 511 of

the Internal Revenue Coder on income derived from unrelated debt - financed
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renta l  income. Said form did not  ind icate the locat ion of  any propert ies.  The

first indl-cation that any property was located outside New York State was in

the  Pe r fec ted  Pe t i t i on  da ted  Feb rua ry  20 ,  1981 .

4.  Pet i t ioner  contends that  there is  no quest ion of  fact ,  s ince property

involved was located in Connecticut and that petit ioner rras a non-profit

otganization exempt from tax.

CONCLUSIONS OF LAW

A. That Tax Law sect ion 1096(d) provides as fol lows:

rrSpecial  refund authori ty.  --  Where no quest lons of fact or
law are involved and it appears from the records of the tax
commission that any moneys have been erroneously or il1ega1ly
col lected from any taxpayer or other person, or paid by
such taxpayer or other person under a mlstake of facts,
pursuant to the provisi-ons of this art ic le [Art ic le 27 is
appl icable to Art i .c le 13 by vir tue of sect ion 295 of the
Tax Law], the tax conmission at any t ime, without regard to
any period of l ln i tat ions, shal l  have the power, upon
naking a record of l ts reasons therefor in wri t ing, to
cause such moneys so paid and being erroneously and illegally
held to be refunded and to issue i ts cert i f l -cates to the
comptrol ler.  r l

Pet i t ioner did not not i fy the Tax Department of the existence of

unrelated business property outside New York State within the t ime prescr ibed

by sect ion 1087(a) of the Tax Law nor did i t  disclose such information on any

of its New York tax reports filed for the years in issue or ln the federal

returns submitt .ed for 1972 and 7973. Therefore, there was a quest ion of fact

or law after the running of the statute of limitations and petitioner ls not

ent i t led to refunds based on sect ion 1096(d) of the Tax Law.

B. That the claims for refund for the years 1970 through 1975, which were

required to be filed within three years from the time the returns were filed or

two years from the t ime the tax was paid, were f i led on October 26, 1979, and,

were not t imely pursuant to sect ion 1087(a) of Art ic le 27 of the Tax Law.
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Benef i t  Fund for  Hospi ta l  and IIealthC.  That  the pet i t ion

Care Employees is  denied.

DATED: Albany, New York

CUT 0 'l 1983

STATE TAX COMMISSION

COMMISSI


