
STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of Lhe Pet i t ion
o f

Michael Nardone

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Years
1 , 9 7 6  -  1 9 7 8 .

ATFIDAVIT OF MAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
10th day of November, 1983, she served the within notice of Decision by
cert i f ied nail  upon Michael Nardone, the petit ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows r

Michael Nardone
Milton Ave.
Highland, NY 12528

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further
herein and that the address
of the pet i t ioner.

Sworn to before me this
10th day of November, 1983.

says that the said addressee is the petit ioner
set forth on said wrapper is the last known address



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Michael Nardone

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the Years
1976 * 7978.

AFFIDAVIT OT'MAITING

Stat.e of Neru York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the St.ate Tax Commission, over 18 years of age, and that on the
10th day of November, 1983, she served the within notice of Decision by
cert i f ied mail upon Raymond 14. Pezzo the representative of the petit ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper  addressed as fo l lows:

Raymond M. Pezzo
19 Davis Ave.
Poughkeepsie, NY 126A3

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exi lusive 

"are 
and cuiiody of

the United States Postal Service within the State of New York.

That deponent further says- that the said addressee is the represenLative
of the petit ioner herein and that the address set forth on said wrapper is the
Iast knor+n address of the representative of the petit ioner.

Sworn to before me this
10th day of November, 1983.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 10, 1983

Michael Nardone
Milton Ave.
Highland, NY 12528

Dear  Mr .  Nardone:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be insti tuted under
Article 78 of the Civi l  Practice Law and Rules, and must be commenced in the
$upreme Court of the State of New York, Albany County, within 4 months from the
date of  th is  not ice.

Inquir ies concerning the computation of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building il9 State Campus
A1bany, New York 12227
Phone l l  (518) 457-2A7A

Very truly yours,

STATE TAX COUMISSION

cc:  Pet i t ioner 's  Representat ive
Rayurond M. Pezzo
19 Davis Ave.
Poughkeepsie, NY V6A3
Taxing Bureaut s Representative



STATE OF'NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

MICHAEI NARDONE (DECEASED)

for Redetermination of a Deficiencv or for
Refund of Personal Income Tax undei ArttcLe 22
of the Tax Law for the Years 1976 through 1978.

DECISION

Pet i t ioner ,  M ichae l  Nardone (deceased) ,  M i l ton  Avenue,  H igh land,  New York

L2528, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax law for the years 1976 through

1 9 7 8  ( F i l e  N o .  3 1 6 1 7 ) .

A formal hearing was held before Dennis M. Gal l iher,  Hearing 0ff icer,  at .

the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,  Bu i ld ing  9 ,  S ta te  Of f i ce  Campus,

A lbany ,  New York ,  on  October  18 ,  r9B2 aL  9 :15  A.M. ,  w i th  a l l  b r ie fs  to  be

submitted by May 1, 1983. Pet i t ioner appeared by Raymond M. pezzo, Esq. The

Aud i t  D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.  (Har ry  Kad ish ,  Esq. ,  o f  counse l )

ISSI]ES

I. Whether the assert ion against petit ioner of a deficiency in personal

income tax due for the year 7976 is precluded by operation of the statute of

l imi ta t ions.

II.  Whether the Audit Division properly disal lowed net losses arising from

petit ioner's apple farming operation during the years at issue, upon the basis

that such farming operation was not carried on with the bona f ide object. ive of

rea l iz ing a prof i t  thereon.

I I I .  Whether the imposit ion of a penalty against pet i t ioner pursuant to

sec t ion  685(c )  o f  the  Tax  law fo r  the  yeax  7977 was proper  and,  i f  so ,  whether

the amount of such penalty was properly calculated by the Audit  Divis ion.
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FINDINGS OF FACT

7. Pet i t ioner,  Michael Nardone, together with his wife Rosemary Nardone

who is not a party to this proceeding, t imely f i led New York State Income Tax

Res ident  Returns  (Forms IT-20 I1208)  fo r  each o f  the  years  7976,1977 and 1978.

0n  Apr i l  4 ,  1980,  a  va l ida ted  consent  was executed  by  pe t i t ioner  and Mrs .

Nardone, al lowing the assessment of personal income andfor unincorporated

business taxes for the year ended December 31, 1976 to be made at any t ime

o n  o r  b e f o r e  A p r i l  1 5 ,  1 9 8 1 .

2 .  0n  0c tober  1 ,  1980,  the  Aud i t  D iv is ion  issued to  pe t i t ioner ,  M ichae l

Nardone,  a  Not ice  o f  Def ic iency  asser t ing  add i t iona l  tax  due fo r  the  years  1976

through 1978 in  the  amount  o f  $12,673.49 ,  p lus  pena l ty  and in te res t  fo r  1976

and, 1977, and interest (only) for 1978. A Statement of Personal Income Tax

Audit  Changes dated July 18, 1980 and issued to pet i t ioner provided, in explan-

a t ion  o f  the  above-asser ted  de f ic iencyr  as  fo l lows:

"[ t ]he farm losses on the above returns are being disal lowed, as the
recurr ing losses and a review of the information obtained to date
does not establ ish the farming act iv i ty was carr ied on with the
expecta t ion  o f  mak ing  a  p ro f i t . r '

3.  The above-noted Statement of Audit  Changes further specif ied the

Iosses disal lowed and the addit ional tax asserted as due for each individual

y e a r ,  a s  f o l l o w s :

Year
Farm Loss
Disa l lowed

$28,775  .00
r ,766 .00

66 ,694 .00

Correc ted
Tax Due

$46 ,170 .05
36 ,288 .  65
25 ,796 .05

to Tax law

amounts of

Tax Previously
Computed

$41  , 853 .  80
36 ,023 .75
17  , 7A3 .7 t

Addit ional
Tax Due

r97 6
1977
19 78

$  4 ,316 .25
264 .90

8 ,092 .34
W

Penalt ies pursuant

taxesl  were asser ted in  the

1977,  respect ive ly .

sect ion 685(c)  [underpayment  of  est imated

$1 ,149 .24  f o r  7976  and  $1 ,293 .15  f o r
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4. Subsequent. to the f i l ing of a petit ion, but prior to the hearing date,

Mr.  Nardone d ied.  Rosernary Nardone,  as executr ix  o f  Mr.  Nardoners estate,

executed a power of attorney authorizing the continued representation of

petit ioner in this matter by Raynond M. Pezzo, Esq.

5.  Mr.  Nardone was,  unt i l  h is  death,  engaged in  the pract ice of  law for  a

period of over thirty years in the Kingston, New York area. He was also

involved in the operation of an insurance business and the operation of a large
'l

a p p l e  f a r m . '

6.  Mr. Nardone began his apple farming operat ion approximately forty-f ive

years ago, and by the years at issue i t  had become one of the largest apple

growing operat ions in the Hudson Val ley. In 1960, approximately 350 acres of

Iand were under cul t ivat ion as apple orchards. Mr. Nardone purchased many

neighboring farms during subsequent years such that by 1978 his apple orchards

under cul t ivat ion included approximately 950 acres. His farm land was located

in the Towns of l loyd, New York and Marlboro, New york.

7 .  The fa rm was opera ted  as  a  so le  p ropr ie to rsh ip .  A  s ing le  en t ry ,  cash

basis system of account ing was maintained, with the books and records of the

farm kept separate and dist inct f rom those maintained for Mr. Nardone's Iaw

prac t ice  and o ther  ac t i v i t ies .  The fa rmts  books  and records ,  together  w i th

underly ing documents in substant iat ion of expenses claimed, were found acceptable

upon audit  by the Audit  Divis ion. Accordingly,  the only issue raised by the

Audit  Divis ion concerns whether or not the farming operat ion was carr ied on

with the bona fide intention of realizing a profit, thus det.ermining the

deduct ibi l i ty of  net losses incurred in such act iv i tv.

1  M . .  N a r d o n e ' s
integrated farming

farm acreage vJas
operat ion and is

not al l  cont iguous, but was handled as one
referred to herein as one farm.
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8. The cont inual expansion of the farm's acreage required large out lays

of capital  both for purchase of the land and for the machinery and equipment

needed to handle the increased acreage. Much of the acreage acquired had not

previously been used for growing frui t  t rees and was broken up by stone wal l

boundaries. Removal (bur ial)  of  the stone waIl  boundaries as wel l  as preparat ion

of the new acreage for t ree plant ing was required.

9. The new acreage vras opened up, fert i l ized, mowed and prepared, and new

trees were planted. After plant ing, these new trees required tr imming, training

and other general  care, and al l  orchard acreage had to be mowed and maintained.

10 .  In  add i t ion  to  inc reas ing  acreage,  Mr .  Nardone a lso  under took  a

program of orchard densif icat ion beginning in 1976. This program involved the

plant ing of dwarf and semi-dwarf apple trees, both in the new acreage and in

the older orchard areas. These dwarf and semi-dwarf t rees, which only became

commercial ly avai lable for plant ing in or about 7976, were planted between

ex is t ing  produc t ive  t rees  and a lso  as  en t i re  o rchards .  01der ,  non-produc t ive

trees were removed in some areas and replaced with the new dwarf and semi-dwarf

trees. The purpose of the program was to increase the number of t rees and

hence the amount of f rui t  grown per acre, and worked on the basis that dwarf

and semi-dwarf t rees may be planted as close as f i f teen feet apart ,  whi le the

t rad i t iona l  fu l l -s ize  t rees  requ i re  a  spac ing  o f  th i r ty  to  f i f t y  feeL.  A Iso ,

the dwarf and semi-dwarf t rees can produce a marketable crop four to f ive years

after plant ing, whi le fuI l -s ize trees require seven to ten years after plant ing

before a marketable crop is produced.

11 .  fn  each o f  the  years  f rom 1973 th rough 1980 the  fa rm opera t ion  resu l ted

in  a  ne t  loss ,  except  fo r  the  years  1973 and 1980,  in  wh ich  pro f i t s  o f  $60,985.00

a n d  $ 3 5 , 5 5 7 . 0 0 ,  r e s p e c t i v e l y ,  w e r e  r e a l i z e d .
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72. Mr. Nardone hired managers to operate his farm, including one John

Curry who was manager from 1953 through 1978, and one Iain 0rmiston who went to

work for Mr. Nardone in 1960 as a machinery maintenance worker and f ield hand

and who, by the years at issue, had become a co-manager with Mr. Curry.  Both

Mr. Curry and Mr. Ormiston had been born and raised on farms. Except for

var ious courses deal ing pr imari ly with pest ic ide and insect ic ide spraying as

taken by Mr. 0rmiston and result ing in a State l icense to apply such sprays,

neither Mr. Curry nor Mr. 0rmiston received formal academic training in farming.

Mr. Curry has been involved with farming for his ent i re l i fe,  working on his

parents'  farm unt i l  their  deaths, at  which t ime he went to work for Mr. Nardone.

Mr. Ormiston, l ike Mr. Curry,  for the most part  gained his knowledge of farming

through "hands-on" experience.

13. Mr. Nardone and his managers consulted frequent ly with var ious experts,

including the State Agricul tural  Department 's Cooperat ive Extension Service,

scient ists ( including a leading pomologist)  at  Cornel l  Universi ty 's ExperimenLal

Stat ion, and commercial  pest ic ide spray representat ives, concerning methods of

improving the farmrs product iv i ty and eff ic iency. Mr. Nardone and his managers

also consult .ed with neighboring growers concerning operat ing methods.

14 .  Mr .  Nardoners  ac tua l  persona l  work ing  t ime a t  the  fa rm cons is ted  o f

vis i ts "a couple of t imes?' dur ing each week and spending half  days at Lhe farm on

weekends,  espec ia l l y  dur ing  the  harves t  season.  I t  was  asser ted  tha t  Mr .  Nardone

had been very act ive in managing the farm in his earl ier years, but dur ing the

years at issue he was approaching seventy years of age and thus his act ive work

involvement was necessari ly l imited. In addit ion to his vis i ts to the farm,

Mr. Nardone was in almosL dai ly telephone contact with his farm managers.
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15. During the years at issue, the farm did not have a packaging faci l i ty

and there were very few businesses capable of packaging Lhe volume of f rui t

produced by the Nardone farm. The farm's crop output was thus marketed in

bulk,  specif ical ly by being sold in twenty bushel conLainers to large wholesalers

as middlenen, raLher than being packaged and sold direct ly to retai l  out lets

such as  grocery  s to res .  I t  was  asser ted  tha t  the  genera l l y  depressed app le

market,  the necessity of deal ing Lhrough wholesalers rather than direct ly with

retai lers,  and the l imited number of outf i ts capable of handl ing the farm's

output resulted in addit ional cost,  low sel l ing pr ices and contr ibuted to the

farm's  lack  o f  p ro f i tab i l i t y .  Fo l low ing  the  years  a t  i ssue,  the  fa rm bu i l t  a

packaging plant,  thus al lowing an escape from wholesalers'  charges by enabl ing

d i rec t  dea l ing  w i th  re ta i le rs .

16 .  I t  was  a lso  asser ted  tha t  inc lenent  weaLher ,  inc lud ing  severe  ha i l ,

the labor and capital  costs of cont inual farm expansion and the period of t ime

between plant ing of new trees and real izat ion of a marketable crop al l  contr ibuted

to  the  lack  o f  p ro f i tab i l i t y  in  the  years  a t  i ssue.

77 .  No por t ions  o f  the  fa rm were  se t  as ide  fo r  recrea t iona l  use  by  Mr .  Nardone

or his family or f r iends. A farm pond was used only for i r r igat ion and not

for swimming.

18. The farm contr ibuted in the years at issue to an apple grower's fund

for advert is ing of the product within the market ing area. Such advert is ing was

handled by the New England Apple Inst iLute.

79 .  Pet i t ioner  asser ts  the  manner  o f  the  fa rm's  opera t ion ,  inc lud ing  the

increase of acreage, the plant ing of then newly-avai lable dwarf and semi-dwarf

trees, the hir ing of competent managers, the consultat ion with var ious experts

and the manner of complete and accurate recordkeeping for the farm, indicates a
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consistent trend toward increasing the farm's output, improving its operation,

and the bona f ide intention of realizing a profi t .  In addit ion, petit ioner

maintains that any deficiency for the year 1976 is barred by operation of the

statute of l imitations and further, that the applicabil i ty of the penalty under

sect ion 685(c)  o f  the Tax law,  as asserLed for  the year  1977,  as wel l  as the

Audi t  Div is ionrs computat ion of  such penal ty ,  is  in  er ror .

24. The penalty computed under Section 685(c) for 1976 and 1977 was

apparently based on the fol lowing:

r97 6
r977

Tax Computed
0n Return

F42"-68O:15-
$35 ,887 .  75

Prepayments
$  13  ,593  .  90
$  13 ,079  .  86

Balance Due
With Return
$D;os6:E-
$22,807  .89

Although the underpayment or balance due on the 1977 return was less than that

on the 1976 return,  the penal ty  asser ted for  7977 ($1,293.15)  was greater  than

the amount  of  such penal ty  asser ted for  1976 ($1,149.24) .  No explanat ion was

given for  the larger  penal ty  asser ted for  1977.

CONCTUSIONS OF LAId

A. That. a val id consent was executed by petit ioner (and his wife) al lowing

the asser t ion of  a  def ic iency for  1976 to occur  aL any t ime on or  before

Apr i l  15,  1981.  The instant  def ic iency was issued on 0ctober  1,  1980,  and thus

was not barred fox 7976 (or for any of the years at issue) by operation of the

statute of l imitat. ions.

B. That the determination of whether or not a taxpayer engages in a

part icular activity with the intention of reaLizing a profi t  thereon rests upon

an examinat ion of  a l l  the facts  and c i rcumstances presenLed Isee Treas.  Reg.

sec.  1 .183-2(b)1.  In  the instant  case such examinat ion reveals  that ,  a l though

not profi table during the years at issue, petit ioner's apple farming operation

was carried on with the objective of reaLizing a profi t .  The Nardone farm was
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a large scale conmercial  enterpr ise operated in a business- l ike manner by

qual i f ied personnel.  The manner of i ts operat ion, including the cont inual

expansion of farm acreage, the extensive orchard densif icat ion program based on

introduct ion of the then newly-developed dwarf and semi-dwarf t rees, the consul-

tat ions with var ious experts concerning farming rnethods and operat ion and the

mainLenance of (separate) complete and accurate books and records for the farm,

al l  evidenced pet i t ionerrs intent to improve the farm's output and operat ion

in a good fai th effort  to generate a prof i t .  Accordingly,  the l imitat ion on

the  deduct ib i l i t y  o f  losses  ar is ing  f rom ac t iv i t ies  no t  engaged in  fo r  p ro f i t ,

as contained in sect ion 183 of the Internal Revenue Code, is inappl icable and

the net losses from the farming operat ion as deducted by Mr. Nardone are al lowable

i n  f u l l .

C. That pet i t ioner has fai led to submit any information showing that he

qual i f ies for rel ief  under sect ion 685(d) of the Tax Law from the imposit ion

of the penalty imposed pursuant to sect ion 685(c) of the Tax Law. However,

in view of Finding of Fact "20",  supra, the Audit  Divis ion is directed to

recompute the penalty asserted under sect ion 685(c) for the year 7977,

D. That the pet i t ion of Michael Nardone (deceased) is granted to the

extent indicated herein and the Not ice of Def ic iency dated 0ctober 1, 1980

STATE TAX COMMISSION

as mod i f ied  is  sus ta ined.

DATED: Albany, New York

|\f 0v 10 1983

COMM ONER
sa


