
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet.ition
o f

Wil l iarn J.  & Caro1 l .  Nammack

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the year
797 4 .

AFFIDAVIT OF MAII,ING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 15th day of July,  1983, she served the within not ice of Decision by
cert i f ied mai l  upon Wil l iam J. & Carol  l .  Nanmack, the pet i t ioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid rdrapper addressed as fol lows:

l l i l l iam J. & Carol  l .  Nammack
20 Exchange Place
New York,,  NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New york.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
15 th  day  o f  Ju ly ,  L983.

AUTHORIZED TO ADUINISTER
OATTIS PIJRSUANf TO TAI IJAI{
SECTION r7{

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

=G,t,er/; , ,



STATE OF NEl.rt YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Wil l iam J. & Carol  L.  Nammack

for Redeterninat ion of a Def ic iency or a Revision
of a Determi"nation or a Refund of Personal Income
Tax under Article 22 of the Tax law for the year
L 9 7 4 .

AFtr'IDAVIT OF }fAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over L8 years of age, and
that on the 15th day of July,  1983, she served the within not ice of Decision by
certified mail upon Jack l,long the representative of the petitioners in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Jack I'{ong
Oppenheirr, Appel, Dixon & Co.
One New York Plaza
New York, NY 10004

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said nrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
15th day of July,  1983.

AUTHORTZED TO ADMINISIER
OATHS PURSUAI{T TO TAX IilW
SECTION T7{



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Ju ly  15 ,  1983

Wil l iam J. & Carol  L.  Nammack
20 Exchange Place
New York, NY 10005

Dear  Mr .  &  Mrs .  Nammack:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at.  the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice traw and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wl th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Building /f9 State Campus
Albany, New York 72227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Jack l{ong
Oppenheim, Appel,  Dixon & Co.
One New York Plaza
New York, NY 10004
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

WILLIAM J. and CAROL L. NAMMACK

for Redeterminat ion of a Deff-ciency or for
Refund of Personal Income Tax under Lrti"c].e 22
of the Tax Law for the Yeat 1974.

DECISION

Petl t ioners, Wil l iam J. and Carol  L.  Nammack, 20 Exchange Place, New York,

New York 10005, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax Law for the year 1974

(F i1e  No,  23495) .

0n Apr i l  20,  1983,  pet i t ioners f i led a waiver  of  formal  hear ing and

requested that  th is  mat ter  be decided by the State Tax Comrniss ion on the basis

of  the ex is t ing record.  Af ter  due considerat ion,  the State Tax Commission

renders the fo l lowing decis ion.

ISSUE

Whether the sale of a seat on a stock exchange results in an ordinary

bus iness  loss ,  ra ther  than a  cap i ta l  1oss .

FINDINGS OF FACT

1. Pet i t ioners, Wil l iam J. and Carol  L.  Nammack, t imely f i led a joint  New

York State income tax resident return for I974.

2. On February 1, 1978, the Audit  Divis ion issued a Statement of Audit

Changes against pet i t ioners. Said statement asserted addit ional income tax due

for the yeax I974, stat ing that Mr. Nammackfs distr ibut ion from the partnership

of Sprague & Nammack was i .ncreased by $88,120.00, on the grounds that the loss

on the sale of a stock exchange seat const i tuted a capital-  loss rather than an
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ordinary business loss. Accordingly,  on Apri l  4,  I978, the Audit  Divis ion

issued a  Not ice  o f  Def ic iency  fo r  L974 aga ins t  pe t i t ioners  fo r  $11,589.75  in

persona l  income tax ,  p lus  $2 ,925.70  in  in te res t ,  fo r  a  to ta l  o f  $14,515.45 .

3. Pet i t ioners t inely f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax for the year 1974.

4. Wil l iam J. Nammack is a general  partner in the l in i ted partnership of

Sprague & Nammack.

5. Sprague & Nammack is a specialist firm on the New York Stock Exchange

which has the function of maintaining a market in particular securities sold on

the exchange. Sprague & Namnack earns most of its income from buying and

sel l ing securi t ies and from commissions paid to i t  for buying and sel l ing for

others. In order to conduct l ts business, i t  must or^rn a benef lc ial  interest in

a membership on the New York Stock Exchange, commonly knor^m as attseatt t .

6.  In December, 1969, Sprague & Namnack purhased a seat for $264,009.33.

The partnership agreement provi-ded that any increase or decrease in the value

of the membership or stock exchange seat was to be distr ibuted as fol lows:

"The profit or increase in the value of this said membership
sha1l be charged to each of the general partners in the
same proport ion in which they share prof i t  and losses
respect ively.  t '

7. Sprague & Nammack had an tra-b-c-tt agreement, in which the seat was

held by Robert  P. Kel ly,  a general  partner of the partnership. He was the

noninal ly registered owner of this seat.  According to the partnership agreement,

Mr. Kel ly agreed not to sel l  the seat unless he received the permission of the

partnership.

8. In September, L974, Sprague & Narnmack sold the New York Stock Exchange

membership in quest ion for $751073.37. I t  c lairned an ordinary business loss
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deduct ion on the New York State Partnership Return in the amount of $188,935.96.

The por t ion  o f  the  loss  a t t r ibu tab le  to  Jerome L I .  Nammack,  J r .  was  $88,120.00 .

9. The Internal Revenue Service audited the Federal  partnership returns

of Sprague & Nammack. No adjustment was made to the partnershiprs treatment of

the loss on the sale of the stock exchange seat on the federal  partnership

return. Accordingly,  pet i t ioners argue that s ince New York State tax returns

conform with the Federal  tax returns, no adjustment should be made.

CONCIUSIONS 0F lAIi/

A. That the Commission j-s not required t .o accept as correct any Federal

change in taxable income, but may conduct an independent audit or investigation

( 2 0  N y c R R  1 s 3 . 4 ) .

B. That sect ion 7221 of the fnternal Revenue Code and Treas. Reg. sect ion

L. I221- I (a )  de f ine  a ' rcap i ta l  asse t t r to  inc lude a l l  p roper ty  he ld  by  a  taxpayer

(whether or not connected with his trade or business),  with certain except ions.

The seat does not meet any of the except ions of sect ion 722L and is therefore,

a  c a p i t a l  a s s e t .

C. That the seat was a capital  asset of the partnership. The seat was

purchased under a partnership agreement to share prof i ts and losses from the

sale of the seat.  "The agreement to share prof i ts and losses on a seat is

inconsistent with any reasonable theory that i t  was not a capital  assetrf

(Munson v. Coqrmig_lr94Elr 100 F.2d, 363, 366).

D. That the loss recognized on the sale

and sect ion 1211 of the Internal Revenue Code

c a p i t a l  l o s s e s .

o f  the  seat  was  a  cap i ta l  loss

provides for a l imitat ion on



E.  That  the  loss  a l locaLed

as an  ord inary  1oss .

F. That the pet i t ion of Wil l iam J.

Not ice of Def ic iency issued on Apri l  4,

DATED: Albany, New York

JUL 15 1gg3
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to Wil l iam J. Nammack was improperly characterized

and Carol  L.  Nammack is denied and the

197B is  sus ta ined.

STATE TAX COMMISSION


