
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matt,er of the Petltion

S l rous  H.

for Redetermination o
of a Determlnation or
Tax under Lrticle 22
Y e a r  1 9 7 6 .

o f
& Khadijeh Nabavi

f a Deflclency or a Revision
a Refund of NYS & NYC Income

& 30 of the Tax Law for the

AFFIDAVIT OF MAILING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
enployee of the Department of Taxation and Finance, over 18 years of age, and
that on the 29th day of Juner 1983, she served the rdl thin not ice of Declslon by
certlfied mail upon Sirous H. & Khadtjeh Nabavi, the petitioner in the wlthin
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Sirous H. & tGadijeh Nabavi
56-20 210rh  St .
Oakland Gardens, NY 11364

and by deposLting same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic lal  depository) under the exclusive care and custody of
the United States Postal Servlce \il ithin the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before ne this
29th d,ay of June, 1983.

AUTHORIZED TO ADMINISTER
OATHS PURSUAI{T TO IAX I4TT
SECTION T74

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

June 29, 1983

H. & Khadi jeh Nabavi
210rh  s t .

Gardens,  NY 11364

.  &  Mrs .  Nabav i :

take not ice of  the Decis ion of  the State Tax Comniss ion enclosed
h .

now exhausted your  r ight  of  rev iew at  the adminis t rat ive leveI .
t  to  sect ion(s)  690 & 

'1312 
of  the Tax Law, any proceeding in  cour t  to

an adverse decis ion by the State Tax Comniss ion can only be inst i tu ted
r t ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be commenced in
reme Court of the State of New York, Albany County, within 4 months from
e  o f  t h i s  no t i ce -

es concerning the computat ion of  tax due or  refund a l lowed in accordance
i s  dec i s i on  may  be  add ressed  to :

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Building /f9 State Campus
A1bany, New York L2227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

t i t ioner  t  s  Representat ive

You
Purs
revi
under
the
the

Inqui
with

ing Bureaur s  Representat ive



STATE OF NEI,J YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SIROUS H. NABAVI AND KHADIJEH NAsAVI

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under AtticLes 22
and 30 of the Tax Law for the Year 1976.

DECIS ION

Peti t ioners, Sirous H. Nabavi and Khadi jeh Nabavl- ,  56-20 210th Street,

Oakland Gardens, New York 11364, f i led a pet i t ion for redeterminat ion of a

defi-ciency or for refund of New York State personal income tax under AtticLe 22

of the Tax Law and New York City personal income tax under Art ic le 30 of the

Tax Law fo r  the  year  1976.  (F i le  No.  30314) .

A smal l  c laims hearing was held before A11en Caplowaith, Hearing Off icer,

at the off ices of the State Tax Cornmission, Two World Trade Center,  New York,

New York, on January 20, L982 at 1:15 P.M. Pet i t loners appeared pro se. The

Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (James F .  Mor r is ,  Esq. ,  o f

counsel)  .

ISSUE

Whether pet i t ioners were domLci led in the State of New York and the City

of New York for the entire year L976 and, either maintained a permanent pJ-ace of

abode in New York, maintained no permanent place of abode elsewhere, or spent

in the aggregate more than 30 days in New York, and were thus resident lndividuals

under  Tax  Law sec t ion  605(a)  (1 ) .

FINDINGS OF FACT

1 .  S i r o u s

t imely f i led a

H. Nabavi  (here inaf ter  pet i t ioner)  and

jo int  New York State Incorne Tax Resident

his wife Khadijeh Nabavi

Return for  the vear
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1976 whereon they indicated 116 months: NYS, 6 months overseastt  and reported as

New York income, only those hrages earned by petitioner during the portion of

1976 subsequent to June 23rd.

2. 0n November 2I,  1977, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioners wherein i t  held that they were residents of New York

State and New York City for the ent ire year 1976. Accordingly,  a Not ice of

Def ic iency was issued against pet i t ioners on Apri l  14, 1980 assert ing New York

State personal income tax of $397.38, New York City personal income tax of

$ 1 5 8 . 3 5 ,  p l u s  i n t e r e s t  o f  $ 1 4 0 . 6 3 ,  f o r  a  t o t a l  d u e  o f  $ 6 9 6 . 3 6 .

3. Pet i t ioners contended that they were domici l iar ies and residents of

I ran  f rom January  1 ,  1976 th rough June 23 ,  1976.

4. Pet i t ioner was born in Iran and resided there as a ci t izen unt i l

March 1969 when at the age of 43 he \^ras transferred by his Iranian employer '

Ad ib i  Har r is  Assoc ia tes ,  to  the i r  New York  a f f i l i a te ,  F reder ic  R.  Har r is ,  Inc .

At such t ime, pet l t ioner moved to New York and resided with his wife and

chi ldren in a rented apartment.

5 .  In  October ,  L97L,  pe t i t ioners  purchased a  house in  the  C i ty  o f  New

York located at. 84-32 57th Avenue, Elmhurst, New York where they connenced to

reside with their  four chi ldren.

6. 0n December 3, L973, pet i t ioner,  a consult ing engineer,  I { tas transferred

back to Adibi  Harr is Associates in Tehran, Iran where he was promoted to a

senior management posit ion. Pet i t ioner had been an employee of said f i rm since

I  9 6 0 .

7. Pet i t ioners moved back to Iran with their  youngest son. Their  two

other sons and daughter remained ln New York and continued to reside in the

Elurhurst house. Pet i t ioner decided that the three chi ldren should remaln in
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New York since he believed they were sufflciently mature and he did not want to

interrupt their  educat ion, which was of a higher qual l ty than the educat ion

they would have been afforded ln l ran.

8 .  Pet i t ioner 's  daughter  mar r ied  a t  age 2L  in  June,  1974.  H is  e ldes t  son

joined the United States Marines at age 19 in September, 1975. At this t ime

only pet l t ionerts son Reza, age L7, cont inued to reside in the Elrnhurst house.

Subsequent ly,  a cousin also moved in.

9 .  Pr io r  to  pe t i t ioner ts  remova l  to

in the United States as resident al iens.

apply for United States ci t lzenship since

to hlm i f  he moved back to Iran.

Iran in December I973'  they resided

Pet i t ioner  tes t i f ied  tha t  he  d idnr t

he felt it rnight have been a burden

10. Mrs. Nabavi was pleased with the move back to lran slnce her parents

lived there and she spoke very little English. She testified, through an

interpreter, that at the time of the move back to Iran she "planned to live

there  f  o rever t t .

11. Pet i t ionerfs Iranian assignrnent was for an indef ini te period and he

test i f ied that his intent at  that t ime was to remain in Iran permanently.

12. In l ran, pet i t ioners leased an unfurnished apartment ln Tehran, Iran.

Although they wanted to purchase a house they found that they could not afford

to do so. They then purchased new furni ture for said apartment.

13. Pet i t ioners purchased an automobi le in Iran which Mrs. Nabavi drove

under an Iranian dr ivers l icense.

L4. Pet i t ioners closed their  New York bank account at the t ine of their

removal to Iran. They opened an account in an Iranian bank from whlch they

regularly disbursed money to their son, Reza, for payment of the mortgage on

the Elmhurst house.
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15.  In 1975,  pet i t ioner  came to New York for  a shor t  t ime to meet  wi th the

i runigrat ion author i t ies for  the purpose of  extending hts reentry perml t .

16.  In  March,  1976,  pet i t ionerrs son Reza,  who remained in New York,

notif ied hirn that Newtown High School would not allow hlur to graduate without a

legal  guardian s ince he was t rnot  of  legal  age".  This necessi tated pet i t ioners l

return to New York.  He res igned f ron h is  employment  and returned to New York

with his wife and chil-d on June 24, L976 at which tirne they resumed llving in

their Elnrhurst house.

17. Pet i t ioner,  who then had to seek new employment in New York, remained

unemployed for four months subsequent to his return.

18. Pet i t ioner has becorne a United States Cit izen subsequent to his return

to New York.

CONCLUSIONS OF LAW

A. That a resident indlvidual means an lndividual who is domiciled ln

this state, unless he maintains no permanent place of abode in this state,

maintains a permanent place of abode elsewhere, and spends in the aggregate not

more than thir ty days of the taxable year in this scate (sect ion 605(a) (1) of

Ar t i c le  22 ;  see  sec t ion  1305(a)  (1 )  o f  Ar t i c le  30  wh lch  conta ins  s imi la r

provisions with respect to a resldent individual for the purpose of New York

Ci ty  income tax . ) .

B. That "(d)ornici le is not dependent on cl t izenship; that is,  an innigrant

who has permanently establ ished his horne in New York is donici led here regardless

of whether he has become a United States cl t izen or has appl ied for c l t izenship."

[20 NYCRR I02.2(d) (3) ] .  No change of dornici- le results from a removal to a new

locat ion i f  the intent ion is to remain there only for a l iur i ted t ime [see 20

N Y C R R  1 0 2 . 2 ( d )  ( 2 )  l .



-5-

That  T i t le  8 of  the Uni ted States Code,  sect ion 1203 provides in

pert inent part  that a reentry perni t  is obtal-ned as fol lows:

" (a)  Appl icat ion,  contents.  (1)  Any a1len 1awfu1ly adrn i t ted for
permanent  res idence,  . . .who intends to depart  temporar l ly  f rom the
Uni ted States may make appl icat ion to the At torney General  for  a
perur i t  to  reenter  the Uni ted States stat ing the length of  h ls  in tended
absence or  absences,  and the reasons therefor .  Such appl icat lon
sha l l  be  made  unde r  oa th , .  . .

(b)  Issuance of  permi t l  extensions.  I f  the At torney General
f inds (1)  that  the appl icant  under subsect ion (a)  (1)  has been lawful ly
admit ted to the Uni ted States for  permanent  res idence,  . . .and such
appl icant  desi res to v is i t  abroad and to return to the Uni ted States
to resume the statGFting at the tGilf-hts departure for such
v i s i t ,  ( 2 )  t ha t  t he  app l i ca t i on  i s  made  i n  good  fa i t h ,  . . . t he  A t to rney
General  may,  in  h is  d iscret ion,  issue the permi t ,  which shal l  be
val id  for  not  more than one year  f rom the date of  issuance:  Provided,
that the Attorney General may i.n his discretion extend the validity
of  the permi t  for  a per iod or  per iods not  exceeding one year  in  the
agg rega te .

(c)  Mul t ip le reentr ies.  Dur ing the per iod of  va l id l ty ,  such
pernit may be used by the alien in making one or more applications
for  reentry in to the UnLted States.

* * *

(e) Permit  in l ieu of v isa. A permit  issued under this sect ion
in the possession of the person to whom issued, shal1 be accepted in
l ieu of any visa which otherwise would be required from such person
under this Act.  Otherwise a permit  issued under this sect ion sha1l
have no effect under the irnrnigration laws except to show that the
al ien to whom i t  was issued is returning from a temporary vis i t  abroad;
but nothing in this sect ion sha
the exclusive means of establ ishing that the al ien is so returning.r l
( 8  U . S . C . S .  $ 1 2 0 3 )  ( e m p h a s i s  a d d e d ) .

D . In  v iew of  pet i t ioner ts  act ions and the requi rements of  obta in ing a

reentry pern i t ,  pet i t ioners \ i rere domic i led in  the State of  New York and the

City of New York for the entire yeat 1976 within the neaning and intent of

sec t i on  605 (a )  (1 )  o f  A r t i c l e  22  and  sec t i on  1305 (a )  (1 )  o f  A r t i c l e  30 .  S ince

pet i t ioners fa i led to meet  a l l  three of  the condi t ions conta ined in sect ion

605(a)  (1)  they are a lso res idents of  the State and Ci ty  of  New York for  sa id

yea rs .

c.



E .

and the

DATED:

That  the pet i t ion of

No t i ce  o f  De f i c i ency

Albany, New York

-6 -

Sirous H.  Nabavi  and Khadi jeh Nabavi  is  denied

da ted  Ap r i l  14 ,  1980  i s  he reby  sus ta lned .

STATE TAX COMMISSION

Juti 291983


