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David Parchuck, being duly sworn, deposes and says that he is an employee
of the DeparLment of Taxation and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
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George K. Morikawa
15 Bank St.
New York, NY 10014
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 6,  1983

George K. Morikawa
15 Bank St.
New York, NY f0014

Dear Xr.  Morikawa:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative }evel.
Pursuant to sect ion(s) 690 & 1312 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be instituted
under Article 78 of the Civil Practice Laws and Rules, and nust be comnenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Petit ioner's Representative

Taxing Bureau's Representative



STATB OF NEI^] YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion

o f

GEORGE K. MORIIGI{IA

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Articles
22 and 30 of the Tax law for the Year 1976.

DECISION

Peti t ioner,  George K. Morikawa, 15 Bank Street,  New York, New York 10014,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of New York

State personal income tax under Art ic le 22 of the Tax Law and New York City

personal income tax under Art ic le 30 of the Tax law for the year 1976 (f i le No.

30 ls1 ) .

A formal hearing was held before Dennis M. Gal l iher,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  May 21 ,  1982 a t  9 :35  A.M.  Pet i t ioner  appeared pro  se .  The Aud i t

D iv is ion  appeared by  Pau l  B .  coburn ,  Esq.  ( r rw in  Levy ,  Esq.  ,  o f  counser ) .

ISSUES

I .  Whether the gain real ized by a New York resident upon the sale of real

property located in another state must be included as income subject to tax by

New York.

may

tax

the

II. Whether the amount of tax on preference

be included as part  of  the credit  al lowed to

paid to another state within the meaning and

Tax law.

income paid to another state

a New York resident for income

intent of sect ion 620(a) of
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FINDINGS OF FACT

1. Pet i t ioner,  George K. Morikawa, t imely f i led a New York State Income

Tax Resident Return for the year 1976.

2 .  0n  March  27 ,  1980,  the  Aud i t  D iv is ion  issued to  pe t i t ioner  a  Not ice  o f

Def ic iency  asser t ing  add i t iona l  tax  due fo r  7976 in  the  amount  o f  $8 ,933.83 ,

plus interesL. This asserted def ic iency was subsequent ly recomputed and

thereby reduced in amount to $8,148.05 plus interest.

3.  A Statement of Audit  Changes dated February 1, 1978, explained that

the above asserted def ic iency vras based, in part ,  on a recomputat ion of pet i . t ioner 's

1976 personal income tax l iabi l i ty to include as taxable to New York State and

New York City a port ion (607.) of  certain long-term capital  gain received by

pet i t ioner in 1976. In addit ion, New York State and New York City minimum

income tax was also asserted as due on that port ion (40%) of the above capital

gain not subject to New York personal income tax.

4. A subsequent Statement of Audit  Changes dated August 20, 1979, maintained

the same basis for the asserted def ic iency, but reduced the amount of the

def ic iency by al lowing i temized deduct ions total l ing $6r374.00 rather than the

standard deduct ion against pet i t ioner 's income. This Statement also reduced

f rom $3,070.00  to  $3 ,052.00  the  amount  o f  a  c red i t  a l lowed to  pe t i t ioner  fo r

taxes he paid to Cal i fornia in 7976.

5. The revised amount of tax asserted as due on the Not ice of Def ic iency

($B '148.05)  i s  shown in  the  August  20 ,  1979 Sta tement  o f  Aud i t  Changes as

fo l lows:
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New York Personal Income Tax
New York Minimum Income Tax

State Surcharge (2\%)

Cal i fo rn ia  Cred i t

New York Tax Withheld
Total

$B ,059  .05
7 ,345 .76

$9  , 404 .81
235.r2

tr,&t:95
(3  ,052  .  oo )
$6  , 587  .  93

1  , 033 .20
$5  ,554 .  73

State City

$2 ,394 .73
s60 .73

Frsss:T6
$2 ,955  . 46

$2 ,955  . 46
362.t4

$2 ,593 .32

6.  Pet i t ioner  i s ,  and was dur ing  the  per iod  a t  i ssue,  a  research  sc ien t is t

employed by New York Universi ty in New York City.  Pet i t ioner test i f ied that he

amived in New York State ( from Cal i fornia) on September 1, 1953, that he has

been a resident of New York State since that t ime, and that he has never denied

his status as a resident of New York State and New york City.

7. In 1976, Mt.  Morikawa sold his ownership interest in a certain parcel

of real  property located near San Diego, Cal i fornia. This property consisted

of Lwo and one-haLt (2\)  acres of land on which was si tuated a snal l  residence

used pr imari ly as a nursery. This property had been owned by var ious members

of Lhe Morikawa family over the years and pet i t ioner was f i rst  l isted as a

co-owner of the property on September 11, 1,934. Pet i t ioner hras a co-owner of

record of this property at the t ime i t  was sold.

B. Pet i t ioner 's share of the gain received on the sale of the above

property was $88,720.90. He reported this anount as long-term capital  gain on

Schedule D ("Capital  Gains and Losses'r)  at tached to his 1976 United States

Individual Income Tax Return (Form 1040).  Pet i t ioner included f i f ty percent

(SO1; of the above anount ($441360.45) as subject to personal income tax on

both his U.S. Form 1040 and on his (non-resident) Individual Cal i fornia Income

Tax Return (Form 540 NR) fox 1976.
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9. The $44,360.45 long-term capital  gain was the only i tem of income

reported on pet i t ioner 's 1976 Cal i fornia Form 540 NR. After deduct ions for

contr ibut ions, a tax of $3,070.00 was shown as due to Cal i fornia. This tax was

reduced by  an  $18.00  c red i t ,  so  tha t  a  tax  o f  $3 ,052.00  was payab le  to  Ca l i fo rn ia .

10. In addit ion to the above tax, pet i t ioner also f i led, as an attachment

to his Cal i fornia Form 540 NR, a Schedule P ("Cal i fornia Tax on Preference

fncome") on which addit ional tax due in the amount of $11807.00 was reported.

According to instructions found on the reverse side of Schedule P, the amount

o f  "p re fe rence income"  upon wh ich  th is  tax  i s  based is  " . . .50  percent  o f  the

net gain or loss from the sale or exchange of capital  assets held more than

f i v e  y e a r s  ( . . . ) ,  a s  r e p o r t e d  o n  s c h e d u l e  D  ( F o r m  5 4 0 ) . . . " .  T h e  a m o u n t  o f

"preference incomet '  thus equal led $44,360.45.

11. The amount of personal income tax and preference income tax paid by

pet i t ioner  to  Ca l i fo rn ia  in  1976 to ra l led  94 ,859.00 .

12. At l ine ' f l r r  of  his 1976 New York State Incone Tax Resident Return,

pet i t ioner reported total  income of $63r145.58 under "Federal  Amount",  and New

York income of $18r785.13 under "Column A'r .  The di f ference between these

amounts ($44,360.45) is equal to f i f ty percent (S0"4; of  the long-term capital

gain received by pet i t ioner in 1976. However,  this amount was not reported as

subject to New York tax per pet i t ioner 's 7976 return. In addit ion, pet i t ioner

neither filed a New York minimum income tax computation schedule (Form IT-220)

nor reported any minimum income tax as payable at l ine "11tt  of  his 1976 New

York State Income Tax Resident Return.

13. In i ts recompuLation of petit ioner,s 1976 New York

Audit Division al lowed a credit of 93,052.00 for Cali fornia

tax l iabi l i ty,  the

tax  pa id .  Th is

State personalcredit  was ar lowed as a reduct ion against the totar New York
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income tax and minimum income tax asserted as due, including the two and

one-half  percent (z 'aD surcharge added to that tot .al .  The amount of credit ,  so

al lowed does not include any port ion of the i t tax on preference income" paid by

pet i t ioner to Cal i fornia. In addit ion, no credit  for Cal i fornia taxes paid was

allowed against the New York City personal income tax and minimum income tax

asser ted  as  due.

CONCIUSIONS OF tAW

A. That the personal income tax imposed by Art ic le 30 of the Tax law is

by i ts own terms t ied into and contains essent ial ly the same provisions as

Art ic le 22 of the Tax Law. Therefore, in addressing the issues presented

herein, unless otherwise specif ied al l  references to part icular sect ions of

Article 22 shaLl be deemed references (though uncited) to the corresponding

sec t ions  o f  Ar t i c le  30 .

B. That the New York adjusted gross income of a resident individual is

his Federal  adjusted gross income for that year,  subject to the modif icat ions

specif ied by sect ion 612 of the Tax Law. The gain received by pet i t ioner,

George K. Morikawa, on the sale of property located in Cal i fornia was properly

included in pet i t ionerrs Federal  adjusted gross income for 1976 and is not

among those modif icat ions reducing Federal  adjusted gross income (and hence

reducing New York adjusted gross income of a resident individual)  specif ied by

sect ion 612(c) of the Tax Law. Accordingly,  said gain should have been included

in pet i t ioner 's New York adjusted gross income for j -9j6.

C. That the port ion of pet i t ioner 's 7976 long-term capital  gain not

subject to New York personal income tax (e.g. 4A% of said gain) is an i tem of
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tax preference subject to New York minimum income tax within the meaning and

in ten t  o f  sec t ions  601(A)  and 622(b) (4 )  o t  the  Tax  h* .1

D. That sect ion 620(a) of the Tax law provides:

"A resident shal1 be al lowed a credit  against the tax oLherwise
due under this art.icle (Article 22) for any income tax imposed for
the taxable year by another state of the United States, a pol i t ical
subdivis ion of such state or by the Distr ict  of  Columbia, upon income
both derived therefrom and subject to t .ax under this art ic le."

E. That the above credit allowable to a New York resident for incone tax

paid to another state includes rninimun income tax on items of tax preference

paid to another state where the credit  is for taxes on i tems of tax preference

which can be considered derived from or having a source in another state. In

the instant case, the i tem of tax preference arose from real property located

in the State of Cal i fornia (20 NYCRR 727.7; see Matter of Samuel levine and

Mildred Levine, State Tax Comm., September 28, 1979).  Accordingry, pet i t ioner

is al lowed a resident credit  in an amount.  up to but not exceeding $41859.00,

based on the amount of personal income tax and preference income tax paid to

car i fo rn ia  i t  1976 (see F ind ings  o f  Fac t  "9" ,  "10"  and "11" ) .  The ac tua l

dol lar amount of the credit  to r+hich pet i t ioner,  George K. Morikawa, is ent i t . led

is to be computed in accordance with the l imitat ions specif ied by sect ion

620(b) of the Tax law and 20 NYCRR 127.2. (See Matter of Samuel R. Weltz,

S t a t e  T a x  C o m m . ,  J u l y  3 1 ,  1 9 8 1 ) .

F. That pursuant to sect ion

otherwise al lowable under sect ion

601-8  o f  the  Tax  Law,

620 of the Tax law are

the credits against tax

not al lowed as a

1 
Sect io n 622(b) (4) of  the Tax law provides for

tax preference by subtract ing one-f i f th of the net
ga in  deduct ion  ($8 ,872.09)  f rom the  (Federa l )  i tem
c a p i t a l  g a i n s  ( 4 4 , 3 6 0 . 4 5 ) .

computation of this item of
(Federal)  long-term capital
of  tax preference for
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credit  against the tax surcharge. Pursuant to sect ion 622(d) of the Tax Law,

the credits against tax otherwise al lowable under sect ion 620 of the Tax Law

are not al lowed as a credit  against the minirnum incone tax. Accordingly,

pet i t ioner 's al lowable resident tax credit  may be al lowed only as a credit

aga ins t  the  amount  o f  New York  S ta te  persona l  income tax  due ($8r059.05) .2

G. That the pet i t ion of George K. Morikawa is granted to the extent

indicated in Conclusion of Law "8",  but is in al l  other respects denied. The

Audit  Divison is directed to recompute the Not ice of Def ic iency in accordance

herewith, and said Not ice of Def ic iency, as reconputed, is hereby sustained.

DATED: Albany, New York STATE TAX COMMISSION

MAY iJ |j lg83

2 
Th"r" is no credit  based on income taxes paid to

a means of reducing the amount of income tax payable
Ci ty .

another state available as
by pet i t ioner to New York


