
STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Thomas & The Estate of Genevieve Mitchell AT'FIDAV]T OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Incone
Tax under Art ic le 22 of the Tax Law for the Year
7 9 7 4 .

SLate of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 24th day of January, 1983, she served the within not ice of Decision
by cert i f i ,ed nai l  upon Thonas & The Estate of Genevieve Mitchel l ,  Lhe
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Thomas & The Estate of Genevieve Mitchel l
4608 Browning Ave.
Tampa, FL 33609

and by deposit ing same enclosed i-n a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and cui lody of
the united states Post.al  service within the state of New york.

That deponent further says
herein and that the address set
o f  the  pe t iL ioner .

Sworn to before me this
24Lh day of January, 1983.

AUTHORIZED TO ADMINISTER
0ATHS PURSUANT T0 TAX IIAW
SECTION 174

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address
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Thomas & The Estate of Genevieve Mitchel l AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year
r97 4.

StaLe of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 24th day of January, 1983, she served the within not ice of Decision
by cert i f ied mai l  upon Benjamin Wilk ins the representat ive of the pet i t ioner
in the within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid \ .vrapper addressed as fol lows:

Benj amin l^iilkins
401 Broadway
New York ,  NY 10013

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or o.f f ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
24th day of January, 1983.

AUTHORIZED TO ADMINISTER
OATIIS P'JRSUANT TO TAX I,AW-: ';rI0I.l 
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 24, 1983

Thomas & The Estate of Genevieve Mitchel l
4608 Browning Ave.
Tampa, Fl  33609

Dear  Mr .  Mi tche l l :

P1ease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  t .o review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the St.ate of New York, A1bany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Albany, New York 72227
Phone # (518) 457-207a

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Benjamin Wilk ins
401 Broadway
New York, NY 10013
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

THOMAS A. MITCI{ELL and
TIIE ESTATE OF GENEVIEVE S. MITCI{ELI

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under ArLicle 22
of the Tax Law for the Yeax 1974-

DECISION

Peti t ioners, Thomas A. Mit .chel l  and The Estate of Genevieve S. Mitchel l ,

4608 Browning Avenue, Tampa, Flor ida 33609, f i led a pet i t ion for redeterminat ion

of a def ic iency or for refund of personal income tax under Art ic le 22 of Lhe

Tax Law for the Year 1974 (Fi le No. 24812).

Pet i t ioners have waived a formal hearing and have submitted their  case for

decision by the State Tax Commission based on the record as i t  exists.  After

due considerat ion of the record, the Commission renders the fol lowing decision.

ISSIIES

I.  Idhether days worked at home by pet i t ioner Thomas A. Mitchel l  can be

considered as days worked outside New York State for income al locat ion purposes.

I I .  Idhether interest asserted against pet i t ioners may be waived.

FINDINGS OF FACT

1. Thomas A. Mitchel l  and Genevieve S. Mitchel l ,  husband and wife,  t imely

f i led a New York State Income Tax Nonresident Return for the vear 1974.

2 .  0n  January  15 ,  1979 the  Aud i t  D iv is ion  issued to  Mr .  and Mrs .  Mi tche l l

a Not ice of Def ic iency assert ing addit ional tax due for 1974 in the amount of

$31690.86  p lus  in te res t .  By  a  s igned s ta tement  da ted  October  24 ,  7977,  l t r .  and
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Mrs.  Mi tchel l  had consented to an extension a l lowing assessment  of  thei r  1974

income tax  l i ab i l i t y  a t  any  t ime  on  o r  be fo re  Ap r i l  15 ,  L979 .

3.  A Statement  of  Audi t  Changes dated May 13,  1977 expla ined that  the

above asser ted def ic iency r"Jas based on a recomputat ion of  Mr.  and Mrs.  Mi tchel l 's

1974 income tax l iab i l i ty  to  ref lect  a d isa l lowance by the Audi t  Div is ion of

the c la im that  cer ta in days worked at  home in I974 by Mr.  Mi tchel l  const i tu ted

days worked outs ide of  New York State for  purposes of  a l locat ing wages received

from New York sources.

4. On February 11, 1979 Thomas A. Mitchel l  and The Estate of Genevieve S.

Mi tche l l  f i l ed  a  pe t i t ion  contes t ing  the  above asser ted  de f ic iency ,  and by  a

signed let ter dated Apri l  19, 1982, waived a formal hearing in this matter and

submitted the case for decision by the State Tax Commission.

5 .  Pr io r  to  January  25 ,  1973 pe t i t ioners  were  domic i l ia r ies  o f  New York

State residing at 6O-42 70th Street,  Maspeth, New York. Pet i t ioner Thomas A.

Mi tche l l  was  employed as  an  execut ive  o f  W.  H.  Peepe ls  Company,  Inc . ,  ( "Peepe ls " )

Ioca ted  a t  12-17  Jackson Avenue,  Long Is land C i ty ,  New York .

6. 0n January 25, 1973, pet i t ioners effected a change of domici le from

New York State to Flor ida. During Lhe period at issue herein, pet i t ioners

resided at 4608 Browning Avenue, Tampa, Flor ida. Mr. Mitchel l  cont inued to

work  fo r  Peepe ls  dur ing  th is  per iod .

7 .  A l t hough  pe t i t i one rs  res ided  i n  F lo r i da  i n  1973  and  1974 ,  Mr .  M i t che l l ' s

employment  dur ing those years made i t  necessary for  h im to spend t ime in New

York in  order  to be an act ive par t ic ipant  in  the management of  Peepels.  He

was,  however,  able to per form some of  h is  adminis t rat ive dut ies,  as wel l  as

est imat ing,  b id preparat ion and customer contact  work by phone and/or  correspon-
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dence from his home in Tampa, Flor ida. Mr. Mitchel l  was able to perform more

of his work dut ies for Peepels from his Tampa, Flor ida home in 1974 than in

1 9 7 3 .

8.  When he worked in New York,  Mr.  Mi tchel l  s tayed at  h is  former res idence

Maspeth,  New York which had remained unsold by pet i t ioners dur ing the per iod

i s s u e .

9. On their  1974 income tax nonresident return, pet i t ioners reported an

al locat ion rat io (at Schedule A-1) of 1201242. This rat io by which pet i t ioners

al located wage income part ly in and part ly out of  New York State is based on

the claim that in 1974 pet i t ioner Thomas A. Mitchel l  spent I22 days working at

his home in Tampa, Flor ida. In a let ter to the Audit  Divis ion dated March 4,

7977 '  Mr. Mitchel l  states the above f igure of 122 days claimed as days worked

at his home in Flor ida was an est imate arr ived at bv him in 1974 based on his

workpapers, memos and correspondence.

10. The f i le contains no evidence, other Lhan the above statement in

Mr. Mitchel l 's let ter,  in substant iat ion of the claimed I22 days worked in

Flor ida, nor proof that any days worked outside of New York by Mr. Mitchel l  in

1974 were  done so  ou t  o f  necess i ty  ra ther  than fo r  Mr .  Mi tche l l ' s  persona l

convenience.

11 '  On  Janua ry  14 ,  1980  pe t i t i one rs  pa id  t he  amoun t  o f  t ax  asse r ted  as  due

on  the  No t i ce  o f  De f i c i ency  ($3 ,690 .86 ) .  Howeve r ,  pe t i t i one rs  d id  no t  pay  any

of  the in terest  accrued on the asser ted def ic iency and seek waiver  of  such

in te res t .

CONCIUSIONS OF tAI{l

A. That the New York

def ined by  sec t ion  632(a)  (1

gross income of a nonresident individual

Tax Law as the sum of the net amounts of

adj usted

) of the

1 S
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i tems of  income, gain,  Ioss and deduct ion enter ing in to h is  federal  adjusted

gross income, as def ined in the laws of  the Uni ted States for  the taxable year ,

derived from or connected with New York sources.

B. That sect ion 632(c) of the Tax Law provides:

" [ i ] f  a  b u s i n e s s ,  t r a d e ,  p r o f e s s i o n  o r  o c c u p a t i o n  i s  c a r r i e d  o n
part ly within and part ly without this state, as determined under
regulat ions of the tax commission, the i tems of income, gain, loss
and deduct ion derived from or connected with New York sources shal l
be determined by apport ionment and al locat ion under such regulat ions. "

C. That regulat ions of the State Tax Commission, in pert inent part ,

p rov ide :

" . . .any  a l lowance c la imed fo r  days  worked ou ts ide  o f  the  Sta te
must be based upon the performance of services which of necessity --

as dist inguished from convenience --  obl igate the employee to out-of-
s taLe du t ies  in  the  serv ices  o f  h is  employer . "  (20  NYCRR 131.16) .

D. That pet i t ioners have fai led to provide evidence showing pet i t ioner

Thomas A. Mitchel l  was obl igated to perform work in Tarnpa, Flor ida in 1974 out

of necessity rather than for his own convenience. Accordingly,  \ {ages received

from his New York employer in 1974 are not subject to al locat ion, const i tute

income derived from and connected to New York sources and thus are taxable to

New York in accordance wiLh the meaning and intent of  sect ion 632 of the Tax

law and regulat ions thereunder.

E. That interest was properly asserted against pet i t ioners in accordance

with sect ion 684 of the Tax Law. The Tax Law does not provide for the abatement

or waiving of interest which is properly due.

F. That the pet i t ion of Thomas Mitchel l  and The Estate of Genevieve

Mitchel l  is hereby denied and the Not ice of Def ic iency issued January 15,

1979 is susLained. The Audit  Divis ion is hereby directed to compute the
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only until the date on which petitionersinterest due and owing by pet i t ioners

paid the tax due.

DATED: Albany, New York

JAN Z 4 1983
ACTIilg

TAX COMMISS
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 24, 1983

Thomas & The Estate
4608 Browning Ave.
Tampa, Fl  T6A9

Dear  Mr .  Mi tche l l :

of  Genevieve Mitchel l

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the adrninistrat ive leve1.
Pursuant to sect ion(s) 690 of the Tax lawr atry proceeding in court  to review an
adverse decision by the State Tax Comnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany CounLy, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone i f  (518) 457-2070

Very  t ru ly  yours ,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Benjamin Wilk ins
401 Broadway
New York ,  NY 10013
Taxing Bureau's Representat ive
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STATE OF }IEi.] YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ion

o f

THOMAS A. UITCIIELL aad
THE ESTATE OF GEI{EVIEI& S. UITCHEII

for Redeterminat ion of a Def ic ieacy or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Year 1974.

DECISION

Pet. i t ioners, Tbomas A. Mitchel l  and The EsLate of Genevieve S. Mitchel l ,

4608 Browning Avenue, Taupa, Flor ida 33509, f i led a pet i t ion for redeterminat ion

of a def ic iency or for refund of personal income tax uoder Art ic le 22 of t ,he

Tax Law for the Year 1974 (Fi le No. 24812).

Pet i t ioners have waived a formal hearing and have subnit ted their  case for

decision by the State Tax Comnission based on tbe record as i t  exists.  After

due considerat ion of the record, the Cormi.sslon readers the fol lowing decisioa.

ISSI]ES

I.  Whether days worked at home by pet i t , ioner Thomas A. Mitchel l  can be

considered as days worked outside New York State for income al locat ion purposes.

I I .  Whether inLerest asserted againsL pet. i t ioners may be waived.

FINDINGS OF FACT

1. Thonas A. Mitcbel l  and Genevieve S. Uitchel l ,  husbaad aod wife,  t imely

f i led a New York State Iacome Tax Nonresidest Return for the year 1974.

2. 0n January 15, 1979 the Audit  Divis ioo issued to Mr. and Mrs. l { i tchel l

a Not ice of Def ic iency assert iog addit ional tax due for 1974 in the amouat of

$3 ,690.86  p lus  in te res t .  By  a  s igned s ta tement  da ted  October  24 ,  1977,  l7 r .  and
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Mrs. Mitchel l  had coasented to an extensioc al lowing assessmeot of their  1974

income tax l iabi l i ty at  any t ine on or before Apri l  15, 1979.

3. A StatemenL of Audit  Changes dated May 13, 1977 explained that the

above asserted def ic ieacy was based on a reconputat ion of Mr. and Mrs. Mitchel l 's

1974 income tax l iabi l i ty to ref lect a disal lowance by the Audit  Divis ion of

the clain that certain days worked at home Ln, L974 by Mr. Mitchell constituted

days worked outside of New York State for purposes of al locat ing wages received

from New York sources.

4. 0n February 11, 1979 Thooas A. Mitchel l  aad Tbe Estate of Genevieve S.

Mitchel l  f i led a pet. i t ion cootest ing the above asserted def ic iency, aod by a

signed let ter dated Apri l  19, 1982, waived a formal hearing in this matter and

submitted the case for decision by the State Tax Comission.

5 .  Pr io r  to  January  25 ,  1973 pe t i t ioners  were  don ic i l ia r ies  o f  New York

State residing at 50-42 70th Street,  Xaspeth, New York. Pet i t ioner Thonas A.

l{ i tchel l  was employed as an execut ive of t l .  H. Peepels Coupany, Ioc.,  ("Peepels")

Iocated aL 12-17 Jackson Aveaue, Long Island City,  New York.

6. 0n Jauuary 25, 1973, pet i t . iooers effected a change of donici le fron

New York State to Flor ida. During the period at issue herein, Pet i t ioaers

resided at 4608 Browni.ng Avenue, Tampa, Flor ida. Mr. Mit ,chel l  cont inued to

work for Peepels during Lbis period.

7 .  A l though pe t i t ioners  res ided in  F lo r ida  in  1973 aod L974,  Mr .  Mi tche l l ' s

enployment during those years made it necessary for hin to spend tj.ne in New

York in order to be an act ive part ic ipant in the management of Peepels.  He

!eas, however,  able to perform some of his adninistrat ive dut ies, as wel l  as

est inat ing, bid preparat ion and customer contact work by phone and/or correspon-
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of his work duEies for
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Tampa,  F lo r ida .  Mr .  M i tche l l  was  ab le  to  per fo rm nore

Peepels fron his Tampa, Flor ida home in 1974 than in

York, Mr. Mitchel l  stayed at his forner residence

remained unsold by petitioners during the period

8. I{b.en he worked in

Maspeth, New York which

i s s u e .

New

hadin

a t

9. 0n their  1974 income tax qonresident return, pet i t ioners reported an

al locat ion rat io (at Schedule A-1) ot.  120/242. This rat io by whicb pet i t ioners

al locat,ed wage income part . ly in and part ly out of  New York SLate is based on

the claim that in 1974 pet.itioaer Thomas A. Mitchell spent L22 days working at

his home in Tanpa, Flor ida. In a letLer to the Audit  Divis ion dated March 4,

7977, Mr. Mit ,chel l  states the above f igure of I22 days claimed as days worked

at his home in Flor ida $ras an est inate arr ived at.  by him in 1974 based oa his

workpapers, memos and correspondence.

10. The f i le contains no evidence, other than the above statenent in

Mr. Mitchel l 's let ter,  in substant iat ion of the claimed 122 days worked io

Flor ida, nor proof that any days worked outside of New York by Mr. Mitchel l  in

1974 were  done so  ou t  o f  necess i ty  ra ther  than fo r  Mr .  Mi tche l l ' s  persona l

conveaience.

11. 0o January 14, 1980 pet i t ioners paid the anount of tax asserted as due

on the  Not ice  o f  Def ic ieacy  ($3 ,690.85) .  However ,  pe t i t ioners  d id  no t  pay  any

of the interest accrued on the asserted def ic iency and seek waiver of such

in te res t .

co}IclusloNs 0F LAI.J

A. Tbat the New York adjusted gross iacome of a aonresident iadividual is

def iaed by sect ion 632(a)(1) of the Tax Law as Lhe sr.rn of the net amounts of
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iLems, of incone, gain, loss and deduct ion enter ing into his federal  adjusted

gross income, as def ined in the laws of the United States for the taxable year '

der ived froo or connected with New York sources.

B. That sect ion 632(c) of the Tax law provides:

" I i ] f  a  bus iness ,  t rade,  p ro fess ion  or  occupat ion  is  car r ied  on

partly wi.thia aad partly without this state, as deteruioed under

iegulat ions of Ehe tax commission, the i tens of iacome, gaia, loss

aod deduction derived fron or connected witb New York sources shall

be deteruined by apportionment acd allocation under such regulations."

C. That regulat ions of the State Tax Connissioc, in percineot part '

p rov ide :

" . . .any  a l lowance c la ined fo r  days  worked ou ts ide  o f  the  Sta te

sust be based upoa the performance of services which of secessity --

as distinguished from conveoience -- obligate the euployee to out-of-

s ta te  du t ies  ia  the  serv ices  o f  h is  e rp loyer . "  (20  } {YCRR 131.15) .

D. That pet i t ioners have fai led to provide evideace showing Pet i t iooer

Thomas A. i l i tchel l  was obl igated to perform work in Taupa, Flor ida in 1974 out

of necessity rather thaa for his own coavenience. Accordingly,  wages received

from bis New York enployer in 1974 are.not subject to al locat ion, const i tute

incone derived from and connected to New York sources and tbus are taxable to

New York in accordance witb tbe neaning and iatent of sectioo' 632 of the Tax

law and regulations thereuader.

E. Thet ioLerest was properly asserted against pet i t ioners in accordaace

with section 584 of the Tax Law. The Tax Law does not provide for the abatenent

or waiving of interest $thich is properly due.

F. That the petition of Thomas Mitchell aod The Estate of Genevieve

Mitchel l  is hereby denied and the Not ice of Def ic ieacy issued January 15 '

1979 is sustained. The Audit Division is hereby directed to comPute the
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paid the

DATED:
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petit ioners only unti l  the date on which pet i t ionersdue and owing by

tax due.

Albany, Ner+ York

JAN 2 4 1gg3
STAIE TN(


