
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet. i t ion
o f

Gary Mirsky
& t i l i  M i rsky ,  a /k /a  L i l i  Da jan i

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
7 9 7 0  -  1 9 7 4 .

That deponent further says
herein and Lhat the address set
o f  the  pe t i t ioner .

Sworn to before me this
4 th  day  o f  February ,  1983.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that.  he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of February, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Gary Mirsky & t i l i  Mirsky, a/k/a Lir i  Dajani,  the
pet i t ioners in the within proceeding, by enclosing a true copy thereof in a
secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Gary Mirsky
& l i l i  M i rsky ,  a /k /a  L i l i  Da jan i
c/o Mart in H. Ginsberg
1325 Frank l in  Ave. ,  Su i te  101
Garden C i ty ,  NY 11530

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusi-ve care and custody of
the united states Postal  service within the state of New York.

AFFIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address
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OATHS PURSUANI T0 I.ArX IrAW
SECTION r74
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Gary Mirsky
& l i l i  M i rsky ,  a /k /a  L i l i  Da jan i

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Years
7970 -  7974.

AT'FIDAVIT OF MAILING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of February, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Mart in H. Ginsberg the representat ive of the pet i t ioners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Mar t in  H.  G insberg
1325 Frank l in  Ave. ,  Su i te  101
Garden C i ty ,  NY 11530

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui iody of
the Unit .ed States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
4 th  day  o f  February ,  1983.
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Gary Mirsky
& t i l i  Mirsky, a/k/a LiLi
c /o  Mar t in  H.  G insberg
1325 Frankl in Ave. ,  Suite
Garden C i ty ,  NY 11530

STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Daj ani

1 0 1

February 4,  1983

of review at the administrat ive level.
Tax Law, any proceeding in court  to review an
Commission can only be inst i tuted under

Laws and Rules, and must be commenced in the
York, Albany County, within 4 monLhs from the

Dear  Mr .  &  Mrs .  Mi rsky :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your right
Pursuant  to  sec t ion(s )  690 o f  the
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i l  Prac t ice
Supreme Court of  the State of New
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone i t  (518) 457-2070

Very Lruly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Mart in H. Ginsberg
1325 Frank l in  Ave.  ,  Su i te  101
Garden C i ty ,  NY 11530
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

GARY MIRSKY AND tItI MIRSKY
a/k/a tItI DEJANI

fo r  Redeterminat ion  o f  a  Def ic iency  or  fo r
Refund of Personal Income Tax under Art ic le
22 of the Tax Law for the Years 1970 through
r97 4.

dur ing  the  taxab le  years  1970 and I977.

I I .  Whether  a  ne t  wor th  ana lys is  o f  pe t i t ioners t  asse ts

Aud i t  D iv is ion  was a  proper  aud i t  p rocedure .

I I I .  Whether certain expense payments made on pet i t ioner

by corporat ions with which she was associated were addit ional

repayments.

Pet i t ioners, Gary Mirsky and l i l i  Mirsky, 4260 Cedros, Sherman Oaks,

Ca l i fo rn i  a  97407,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r

refund of personal income t .ax under Art ic le 22 of the Tax Law for the years

1970 th rough 1974 (F i le  No.  22333) .

A  fo rmal  hear ing  was he ld  be fore  Ju l ius  E .  Braun,  Hear ing  0 f f i cer ,  a t  the

of f i ces  o f  the  Sta te  Tax  Commiss ion ,  Two Wor ld  Trade Center ,  New York ,  New

York ,  on  December  74 ,  1981,  and cont inued to  conc lus ion  on  May 11r  7982.

Pet i t ioners  appeared by  Mar t in  H.  G insberg ,  Esq.  The Aud i t  D iv is ion  appeared

b y  P a u l  B .  C o b u r n ,  E s q .  ( M i c h a e l  G i t t e r ,  E s q . ,  o f  c o u n s e l ) .

ISSIJES

I. Whether pet i t ioners were domici led in and residents of New York State

DECISION

performed by the

L i l i  M i r s k y ' s  b e h a l f

income or loan
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IV. Whether a casualty loss claimed

was proper ly  d isa l lowed.

in 1972 as the result of a burglary

FINDINGS OF FACT

1.  0n  Apr i l  14 ,  1978,  as  the  resu l t  o f  a  f ie ld  aud i t ,  the  Aud i t  D iv is ion

issued a Not ice of Def ic iency against pet i t ioners Gary Mirsky and Li I i  Mirsky,

a /k /a  t i l i  Da jan i  in  the  amount  o f  $381832.90  p lus  in te res t  o f  $13,788.54  and

pena l ty  o f  $11,377.60  fo r  a  to ta l  due o f  $63,993.04  fo r  the  years  1970 th rough

197 4 .

2.  For  the years in  issue,  pet i t ioners f i led jo in t  Federa l  tax returns

indicating a home address of 2775 Angelo Drive, Los Angeles, Cali fornia 90024.

Petit ioners f i led no New York State Income Tax Returns for 1970 and 1971.

During the years 1972 Lhrough 1974 petit ioners f i led nonresident New York

returns ind icat ing the aforesaid Cal i forn ia address as the i r  res idence.

3. Pet i t ioners r / i 'ere marr ied in 7966. In 1969 pet i t ioner Gary Mirsky was

sent to Civi l  Jai l  in New York City on charges of being in arrears on al imony

payments to a former wife.  Pet. i t ioner Li l i  Mirsky requested a New York Supreme

Court Just ice to release her husband so he could support  her and her chi ldren

as wel l  as his ex-wife and chi ldren. The judge released Gary Mirsky to enable

him to seek work as a musician in order to support  his wife and chi ldren and

pay h is  a l imony ob l iga t ions .

4. Pet i t ioner l i l i  Mirsky claimed that she and Gary and the chi ldren

moved to Cal i fornia fol lowing Gary's release so that Gary could avoid making

alimony payments and that Gary has never returned to New York for fear of being

arrested. However,  Li l i  d id not become a United States ci t izen unt i l  May, 7970

and the immigrat ion records indicated that she became a ciLizen in New York.

Moreover,  pet i t ioner Li l i  Mirsky's address according Lo the imrnigrat ion records
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was 628 Beverly Road, Brooklyn, New York during the spr ing of 1970. Pet i t ioners'

ch i ld ren  and l i l i  M i rsky 's  ch i ld ren  by  a  p r io r  mar r iage,  however ,  were  enro l led

in  Ca l i fo rn ia  schoo ls  dur ing  the  per iod  in  i ssue.  The home address  l i s ted  fo r

the chi ldren in the school records was 819 South Holt  Street,  Los Angeles,

Ca l i fo rn ia  fo r  the  years  1970 and 797I .

5 .  In  1972 pe t i t ioner  L i l i  M i rsky  purchased shares  in  a  co-opera t ive

apartment on Sutton Place in New York City.  The chi ldren remained in Cal i fornia

and during 7972, 1973 and 1974 Mrs. Mirsky commuted between New York and

Cal i fornia every 10 to 74 days due to business investments she had made in

New York City.  No credible evidence was produced indicat ing pet i t ioner Gary

Mirsky's locat ion during the period. For the years I972 Lhrough 7974 pet i t ioners

f i led nonresident New York returns based on l i l i  Mirsky's New York business

income. At the t ime of the hearing pet i t ioners were l iv ing separate and apart

without any type of separat ion agreement or courl  decree.

6 .  0n  aud i t ,  the  Aud i t  D iv is ion  de termined tha t ,  based on  l i l i  M i rsky 's

immigrat ion records, she was a resident domici l iary of New York during the

years  1970 and 7971.  S ince  pe t i t ioner  L i l i  M i rsky  had requested  her  husband 's

release from jai l  in 1959 because she needed him to support  her and her chi ldren

and then in 1972 had large amounts of assets, the Audit  Divis ion decided to

perform a net worth analysis.  The auditor determined that at  the beginning of

1970,  based on  L i l i r s  s ta tements  to  the  judge,  pe t i t ioners  had no  assets .  The

auditor further determined that,  based on l i l i rs investments in two New York

corpora t ions  to ta l l ing  $1461133.67 ,  purchase o f  a  house in  Ca l i fo rn ia  fo r

$72r000.00  and purchase o f  shares  in  the  co-opera t ive  apar tment  in  New York

f o r  $ 2 5 , 0 0 0 . 0 0 ,  p e t i t i o n e r s  h a d  a s s e t s  o f  $ 2 4 3 , 1 3 3 . 6 7  a t  t h e  b e g i n n i n g  o f  1 9 7 2 .

The aud i to r  o f fse t  a  $52 ,20A.00 mor tgage on  the  Ca l i fo rn ia  house aga ins t  the
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assets  and ar r i ved  a t  a  ne t  wor th  o f  $190.933.67 .  S ince  the  aud i to r  had

determined that at  the beginning of 7970 pet i t ioners had no assets, he appl ied

the  en t i re  $190,933.67  as  income rece ived dur ing  1970 and 1971 and d iv ided Lhe

total  amount between the two years.

7. Pet i t ioner Li l i  Mirsky claimed that the monies invested in residences

and businesses in 7972 did not come from i-ncome sources but rather came from a

$280,000 loan f rom a  f r iend  o f  her  fami ly .  Pet i t ioners  p roduced a  s ta tement

witnessed by the United States vice cousul in Z:ur ic}r ,  Switzer land on May 3'

1977 stat ing that one Charles Khoury had loaned t i l i  Dajani $280,000.00 on

July 2, 197 1 to be repaid by JuIy 2, 1976 which repayment was extended to

Ju ly  2 ,  1978.  Pet i t . ioners  d id  no t  p roduce any  or ig ina l  p romissory  no tes ,

evidence of repayments, or any other evidence indicat ing that such a loan

occur red .

8. Pet i t ioners also conlended that dur ing the years 1970 and 1971, they

were  noL res idents  o f  New York  S ta te .  Pet i t ioner  L i l i  M i rsky  cou ld  no t  show,

however,  why she had a Brooklyn address l isted with the Immigrat ion Service

dur ing  th is  per iod  and,  except  fo r  the  ch i ld renrs  schoo l  records ,  no  o ther

ev idence o f  a  Ca l i fo rn ia  res idence such as  leases ,  cance l led  checks  on  Ca l i fo rn ia

tax returns were introduced into evidence. Pet i t ioners'  representat ive stated

tha t  he  had los t  a l l  o f  pe t i t . ioners '  Ca l i fo rn ia  tax  re tu rns  fo r  the  per iod  in

i s s u e .

9 .  From 1972 th rough 1974,  V .E.  Rea l ty ,  Inc .  and Cent ra l  Womens Center ,

two New York corporat ions in which t i l i  Mirsky had invested, made payments on

beha l f  o f  Mrs .  Mi rsky  fo r  her  persona l  expenses .  0n  aud i t ,  the  Aud i t  D iv is ion

summarized these expenses and offset against them amounts repaid by the corporat ions
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fo r  loans  made by  Mrs .  Mi rsky .  The remain ing  amount ,  to ta l l ing  $77,644.95  was

at t r ibu tab le  to  add i t iona l  sa la ry  income to  L i l i  M i rsky .

10. Pet i t ioners argued that aI I  of  the expense paymenLs made by the

corporat ions were for loan repaynents and should be so credited. Pet i t . ioners,

however,  preiented no document.at ion in any form which woul<l  substant iate the

a f o r e s a i d  c l a i m .

11. Sometime during 1972 pet i t ioner Li l i  Mirsky's New York apartment was

burglar ized and an undisclosed amount of jewelry was taken. 0n Decernber 23,

L972 an unknown male returned a package with some $40,000 worth of the stolen

jewe l ry .  Mrs .  Mi rsky  repor ted  th is  inc ident  to  the  po l i ce"  Somet ime a f te r  the

jewe l ry 's  re tu rn  another  burg la ry  o f  Mrs .  Mi rsky ts  apar tment  occur red  and

jewe l ry  was aga in  taken.  Mrs .  Mi rsky  submi t ted  to  the  po l i ce  a  l i s t  o f  the

jewelry which she claimed was stolen, est imating the loss to be approximately

$ 6 0 , 0 0 0  .  0 0  .

12 .  On the i r  1972 Federa l  tax  re tu rns  pe t i t ioners  c la imed a  casua l ty  loss

deduct ion  o f  $112,000.00  wh ich  amount  a l leged ly  inc luded losses  f rom both

the f ts .  0n  an  amended Federa l  reLurn  pe t i t ioners  repor ted  tha t  $4r000.00

from the f i rst  theft .  was returned rather than the $40,000.00 that was reported

to the pol ice as being returned. The Audit  Divis ion total .Ly disal lowed the

casualty loss deduct ion on the New York State nonresident return as being

unsubstant iated.

13 .  Pet i t ioners  main ta ined tha t  the  a l leged $60,000.00  loss  f rom the  las t

burglary should be al lowed since this jewelry was never returned. No substant iat ion

of the anount of loss was produced at the hearing other than Mrs. Mirsky's

es t imate  wh ich  she admi t ted  was no t  re f lec t i ve  o f  the  t rue  va lue .  A  jewe ler ts

appraisal  of  jewelry total ly unrelated to the sLolen jewel.ry was submitted by
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pe t i t ioners '  representa t ive  in  the  mis taken be l ie f  tha t  i t

stolen jewelry.  No other evidence was submitted relat ing

d isa l lowance.

was an appraisal  of  the

to the casualty loss

not

the

14. According t .o pet i t ionerst representat ive the Inter:nal  Revenue Service

had accepted the casualty loss fol lowing an audit  of  the 1972 Federal  return.

CoNCLUSIoNS 0F IAI^/

A. That sect ion 689(e) of the Tax law provides that,  with certain except ions

herein appl icable, the burden of proof is upon the pet i t ioners to overcome

def ic iency .

B. That inasmuch as pet i t ioners fai led to produce suff ic ient evidence

to show that they were residents of Cal i fornia for the years 1970 and L97I,

they did not meet their  burden of proof and were properly determined to be

residents of New York during this period.

C. That because pet i t ioners could not show by adequat.e evidence that

their  assets at the beginning of 1970 were other than zero and that their

assets at the end of 1971 were obtained other than as ordinary income, they

fai led to meet their  burden of proving that the net worth analysis performed by

the Audit  Divis ion was erroneous or improper.

D. That since pet i t ioner l i l i  Mirsky could not prove that the expense

payments made on her behalf  by the New York corporat ions she was associated

with were loan repayments she did not meet her burden of proof and said payments

were properly determined to be addit ional income.

E.  That  a l though sec t . ion  684( f )  o f  the  Tax  Law prov ides  tha t r tev idence

of a federal  determinat ion relat ing to issues raised in a case before the tax

commiss ion . . . t t i s  admiss ib le ,  such de terminat ions  are  no t  b ind ing  on  the  Tax

Comrnission which may conduct an independent audit  thereon (20 NYCRR 153.4).
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Therefore, the Audit  Divis ion was not required to accept the f indings of the

Internal Revenue Service with respect to the casualty loss deduct ion and,

inasmuch as pet i t ioners fai led to adequately substant iate Lhe amount of

jewelry al leged to have been stolen, the Audit  Divis ion properly disal lowed

the deduct ion.

F .  That  the  pe t i t ion  o f  Gary  Mi rsky  and L i l i  M i rsky ,  a /k /a  L i l i  Da jan i

i s  den ied  and the  Not ice  o f  Def ic iency  issued Apr i l  14 ,  1978 is  sus ta ined.

DATED, Albany, New York STATE TAX COMMISSION

, ', 't I t) /, (
.=:r*'Y...,'\ ,')"
PRESIDENT ' ,

l iu c 41983
ACMNG

\ ,
| r \

t\ilY


