
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Sam & Harr iet t  Mink

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
1 , 9 7 3  -  1 9 7 5 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
10th day of November, 1983, she served the wiLhin not ice of Decision by
cert i f ied mai l  upon Sam & Harr iet t  Mink, the pet i t ioners in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Sam & Harr iet t  Mink
7296A Hartsook St.
Sherman Oaks, CA 91403

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the UniLed States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said vrrapper is the last known address
of the pet i t ioner.

Sworn to before me this
10th day of November, 1983



STATE OT' NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Sam & Harriett Mink

for RedeterminaLion of a Deficiency or a Revisiou
of a Deternination or a Refund of Personal fncome
Tax under Article 22 of the Tax law for the Years
1973  -  1975 .

AITIDAVIT OF MAITING

State of New York
Couaty of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
10th day of November, 1983, she served the within notice of Decision by
cert i f ied mail upon Burton S. Schreiber the representative of the petit ioners
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Burton S. Schreiber
320 Execut ive 0f f ice BIdg. ,  36 Main St .  W.
Rochester, NY 14614

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
10th day of November, 1983.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 10, 1983

Sam & Harriett Mink
L2960 Hartsook St.
Sherman 0aks, CA 91403

Dear Mr.  & Mrs.  Mink:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be insti tuted under
Article 78 of the Civi l  Practice f,aw and Rules, and must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of  th is  not ice.

fnquiries concerning the conputat.ion of tax due or refund allowed in accordance
wi th th is  dec is ion mav be addressed to:

c c :

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Building /f9 State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ionert s Representative
Burton S. Schreiber
320 Execut ive Of f ice Bldg. ,  36 Main St . .  W.
Rochester ,  NY 14614
Taxing Bureau's Represent.ative



STATE OF NE!il YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

SAM MINK and HARRIETT MINK

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArtLcLe 22
of the Tax Law for the Years 1973, 1974 and
1 9 7 5 .

DECISION

Petitioners, Sam Mink and Harriett Mink, 12960 Hartsook Street,, Sherman

Oaks, Cal i fornia 91403, f i led a pet i t lon for redeterminat ion of a def ic lency or

for refund of personal income tax under Article 22 of the Tax Law for the years

1973,  L974 ar td  1975 (F i le  No.  19331) .

A formal hearing was held before James Hoefer, Hearlng Officer, at the

offices of the State Tax Commission, One Marine Midland PLaza, Rochester, New

York, on August 19, L982 at 10:45 A.M., wlth a supplemental-  st ipulat lon of

facts subnit ted March 3, 1983. Pet i t ioners appeared by Burton S. SchreLber,

Esq. The Audit  Divis ion appeared by Paul-  B. Coburn, Esq. (Thonas Sacca, Esq.,

o f  counse l ) .

ISSUES

I. lJhether the co-orrmershlp of the Dormtowner Motel by petitloner Sam

Mink and others constituted a partnershlp or a mere co-ohrnershlp of property.

I I .  lJhether i t  is proper for pet i t ioners to revlse pet l t ioner Sam Minkrs

distributive share of partnership income, if the relationship is that of a

partnership.
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FINDINGS OF FACT

1. Pet i t ioners hereln, Sam Mink and Harr iet t  Mink, f l led a New York State

Nonresident Income Tax Return for each of the years 1973, 1974 and 1975 whereln

they included lncome or loss from the Downtowner Motel Account in the computation

of their New York total income. Said amount.s were represented as Partnership

income or loss on their returns.

2. 0n December 10, 1976, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioners for the years L973, L974 and 1975 wherein i t  held that

petitloner Sam Mink is bound by the partnership el-ection of the Downtowner

Motel Account (ttDowntowner Motelrr) to use the accrual method of accountlng.

The Audlt Division then recomputed petitlonersr taxable income for the years in

issue using petitloner Sam Minkrs distributive share of income or loss as

reflected on the partnership returns of the Downtorrmer Motel . The Audlt

Divislon included the following amounts from the Downtowner Motel in the

recomputat lon of pet i t ionersr taxable income:

DESCRIPTION AMOI]NT

197 3
r97 4
197  s
r97 5

Ordinary income (l-oss)
Ordinary income (loss)
Ordinary income (loss)
Sale or exehange from other

than a capltal  asset

($24 ,664 .79 )
(  1 ,137 .06 )

35,993.29

15  , 862 .  oo

A t imely Not ice of Def ic iency ref lect ing the above adJustments was issued

against pet i t ioners for the years 1974 and 1975 assert ing tax of $6'864.54,

p lus  in te res t  o f  $597.45 ,  fo r  a  to ta l  o f  $7 ,46L.99 .  The recomputa tLon fo r  1973

resulted in a $34.00 overpayment of tax that,  as indlcated on the Not ice'  wl l - l

be appl ied against the asserted def ictency.

3. Petltioner Sam Mink acquired an interest ln the proPerty known as the

Downtor,rner Motel on July 14, 1959 when he and others, as tenants-ln-comoor
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purchased said property from an apparently unrelated corporation. On June 6,

1961, pet i t ioner,  along with the other co-ormersr transferred the Property to

Main and Courtland, Inc. (rfMain and Courtland"), of which they rilere the stock-

holders. Main and Courtl-and l-eased the property to an unrelated party which

actually operated the Downtowner Motel.

4.  0n August 14, 1967, as part  of  a plan of l lquidat ion, Maln and Court land

deeded the Downtorf,ner Motel back to lts shareholders as tenants-in-cornmon.

Each shareholder received an lnterest in the property in proportlon to thelr

ownership in the corporatlon. On the same date, Main and CourtLand transferred

the lease of the Dorrmtomer Motel to its shareholders.

5. On August 24, 1967, petitioner Sam Mlnk signed an agreement wlth the

other tenant,s-in-conmon in order ttto establlsh a xnethod of managl-ng their

lnterestrr in the Downtowner Motel. Sald agreement deslgnated Raye-Namrof, Inc.

as the managing agent of the Dorrmtowner Motel  .  The agent,  for a fee of $31000.00

per year, was to collect the rents, make mortgage and other paynents required

by the Donmtorrmer Motel leaser rnak€ a perLodlc accountlng of its activity and

to remit the net proceeds to the co-owners. The agreement could be cancelled

by any of the individual- tenants-in-common wLth written notice to the managlng

agent and the other co-owners. The managing agentrs fee was charged against

each of the tenants-in-common in accordance with their respectl-ve interest in

the Downtowner Motel-. Said agreement was in effect during the years tn issue.

6. New York State partnership returns lrere filed for the Dorrmtorrmer Motel

for the years L973, L974 and 1975 on the accrual basis.  The 1973 ar.d L974

returns included uncollected lease rentals in income and unpald real estate tax

as an expense. The 1975 New York State partnership return flled by the Downtowner

Motel- reversed the accrued rental and real estate tax accounts, sald reversing
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entrles expl-alned ln a schedule attached to the 1975 partnership return as

fo l lows:

"As of YIay 27, Lg75, the partnership sold its sole rl""a (Downtowner
Motel)  and was rel leved of the obl igat ion for accrued property taxes
and forgave the rent accrued at l2 l3I /74. The net of these two l tems
is restored to lncome.t t

Petl-tioners maintaLn that partnership returns were filed because it was a

convenient way to account for the co-owners I separate items of income and

deduct ion.

7. Pet i t loners f i led their  New York State income tax returns for the

years in issue on the cash basis. Petltioner Sam Mlnk conputed his income or

loss from the Downtowner Motel on the cash basis and therefore reported an

amount each year dlfferent from that reported as his distributlve share on the

partnership returns. Petitloners contend that their method nas proper as the

co-owners never Lntended to create a partnershlp.

8. Pet i t ioners and the Audit  Divis lon st lpulated to the fol lowing facts:

a. Buslness expenses for t ravel,  l -egal,  account ingr etc.  I tere
incurred and are deductible as attributable to New York sources of
income, in the following €rmounts:

For  1973
Eor L974
For  1975

$1 ,311 .80
$  825 .00
$4 ,242 .20

b. Under the lease for the Domtorrmer Motel-, the tenant agreed
to pay al l  real  property taxes.

c. If the Do\ilntowner Mote1 is deened to be a partnership,
reporting under the accrual method accounting whereby uncollected
rent is accrued as income and unpaid real property tax is accrued as
an expense deductlon, then the accrual of rental lncone properl-y
incl-udes an addltional anount attributable to the tenantfs obligation
to pay the real property taxes.

d. Such additional- income unreported by the Downtowner Motel
attr ibutable to the tenantrs obl lgat ion to pay the real property
taxes  amounts  to  $209,27L,96  fo r  1973 and $L9,276.30  fo r  1974.  The
corresponding amounts for petltioner Sam Minkrs 17 percent share in
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the  Downtowner  Mote l  amounts  to  $35,576.23  fo r  1973 and $3 ,276.97  fo r
r97 4.

e. Corresponding to the reversal of uncollected rental income
and unpaid real property taxes upon sale of the Dorilntolrner Motel in
L975, the uncollected rental income should properly include an amount
attr ibutable to the accrual-  as lncome, of the tenantrs obl lgat ion to
pay  the  rea l ty  taxes  fo r  1973 and,1974, ln  the  aggregate  o t  $228 '548.26 '
of which pet l t ioner Sam Mlnkrs share amounts to $38,853.20.

f . .  St ipulated expenses attr ibutable to New York sources of
lncome (origlnal Stipulation "att) constitute deductlons l"n arrlving
at Adjusted Gross Income, and are ln lleu of New York anounts shown
on IT-38 (Statement of Audit  Changes) as:

Federal

$ 3 , 4 3 6 . 0 0
$ 3 , 8 7 6 . 0 0

-0-

is to be revised ln this
York deductions (with the

New York

1 9 7 3  A d J u s t m e n t  $ 7 , 3 6 8 . 0 0  $ 1 , 3 1 1 . 8 0
1 9 7 4  A d j u s t m e n t  $ 7 , 4 0 0 . 0 0  $  8 2 5 . 0 0
1 9 7 5  B u s l n e s s  $ 6 , 2 3 8 . 0 0  $ 4 , 2 4 2 . 2 0

9. St ipul-ated i tems let tered c,d, and er -ggp-were entered Lnto between

the parties wlth the understanding that they relate onJ-y to the items and

amounts to be used ln the reconputat ion of pet i t ionerts New York State taxable

income ln the event it is determlned that (1) the Downtowner Motel is a partner-

ship and that (2) pet i t ioner Sam Mink may correct his partnership distr ibut lon.

Further, the Audit Division and petitioners agreed, after appl-ylng said sttpula-

t ions of fact,  that pet i t ioner Sam Mink's dlstr ibut ive share of partnershlp

ordinary lncome or ( l -oss) from the Dohrntowner Motel  would be $10'904.93,

$2 , I32 .86  and ($18,542.49)  fo r  1973,  I974 and 1975 respec tLve ly .

10. Petltioners submitted a copy of thelr I974 federal itemized deduction

schedul-e which showed total  federal  i tenized deduct ions of $5,321.00. Pet i t loners

f973 Adjustment
1974 Adjustment
1975 Bus iness

Accordingly lt is stipulated that IT-38
respeet to incorporate the fol-lowing New
Federal amounts remalning unchanged) :
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incorrect ly J- isted their  total  federal  l - temized deduct ions on their  1974 New

Y o r k  S t a t e  r e t u r n  a s  $ 5 , L 7 2 . 0 0 .

11. Neither the pet i t ioners nor any of the co-owners test i f ied at the

hearing.

coNctusroNs oF l,Aw

A. That whether a partnership exists is

v. Tower, 327 U.S. 280) and the intent of  the

evidenced by their act,ions, is a key factor ln

arrangement constitutes a partnership for tax

3 3 7  U . S .  7 3 3 ) .

a question of fact (Conmlssioner

parties to an arrangement, as

determining whether a partlcular

purposes (Connlssloner v.  Culbertson,

B. That the record hereLn supports a flnding that petitioner San Mink and

the other co-owners lntended to and dld in fact operate the Downtowner Motel as

a partnership. The f i l - lng of partnership returns, whi le not conclusive, points

to existence of a partnership as does the representation of the Downtowner

Motel- as I'partnership propertyrt on a schedule attached to the L975 pattnershlp

return, as wel l  as on schedules attached to pet i t ionerst 1974 and 1975 New York

State income tax returns. Further,  the transfer of the property '  af ter i - ts

purchase in 1959, to their corporatlon and lts subsequent transfer back to the

co-owners indicates that petitioner Sarn l"link and the other co-owners lntended

to be partners rather than mere passlve investors in jolntly-owned ptoperty

(V"*,  32 TCM 97; ef.  Coff ln v.  United States, I20 F. Supp. 9 [ tenants-1n-common

held not to be a partnershlp]) .  Moreover,  the government may, as a general

rule, bind a taxpayer to the form in which he has cast a transaction (!1i1|

In  re  S teen,  509 F .2d  1398,  1402 n .4) .  G iven the  fac t  tha t  pe t l t ioners  o f fe red

no testimony from any of the co-omers or their representatlves concerning

their intent with respect to the co-ownershlp of the property, an exceptLon to

the general rule is not warranted.
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C. That the Downtowner Motel elected to file its partnership returns for

the years in issue using the accrual nethod of accountlng and such el-ection is

b ind ing  upon pe t i t ioner  Sam Mink  [Treasury  Reg.  S1.703-1(b)1 .

D. That i t  ls proper in the instant case for pet i t ioners to correct Mr.

Minkrs distributive share of partnership income received fron the Downtowner

Motel-  (See McCauley v.  Tax Comrn.,  67 A.D.2d 51).  There is no dlspute between

the Audit  Divison and pet i t ioners that pet l t ioner Sam Minkrs distr ibut ive share

of ordinary income as reported on the partnership returns of the Downtowner

Motel  for the years in issue was incorrect.  Further,  the part les have agreed

to the correct amount.  Accordingly,  pet l t ioners have establ lshed that sald

partnership distr lbut ion was lncorrect.

E. That the Audit  Dlvis ion ls directed to recompute the Not lce of Def lc lency

to al low the buslness deduct ions st ipulated to in Ftnding of Fact "8f" ,  supra

and to use the partnership ordinary income agreed to in Finding of Fact "9",

supra in lieu of the amounts llsted as ordinary lncome in Finding of Fact tt2tt,

supra. In addltion, the Audit DivisLon ls directed to use the anount of

$5,321.00 as federal  i temized deduct ions in conput ing pet i t ionersr 1974 New

York i temized deduct lons.

F. That the petition of Sam Mink and Harriett Mink is granted to the

extent indicated in Conclusion of Law trEtt, 
Ellgi and that, except as so

granted, the pet i t ion is ln al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

N0v 10 1983


