
STATN OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Janes J. Mi lo

for Redeterminat ion of a Def ic iency or a Revision
of a Deterruination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
L97 4.

AT'FIDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of Lhe Department of ?axat ion and Finance, over 18 years of age, and that on
Lhe 27Lh day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon James J. MiIo, the pet i t . ioner in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid rdrapper addressed as follows:

James J. Milo
479 Medina St.
Staten Island, NY 10306

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exi lusive care and cui lody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
27 th  day  o f  May,  1983.
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0A1HS PLTRSUAflT t0
sEc?I0N 1.74
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

llay 27, 1983

James J. Milo
479 Medina St.
Staten Island, NY 10306

Dear  Hr .  M i lo :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
PursuanL to section(s) 6gO of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Article 78 of the Civi} Practice Lar* and Rules, and nust be comrnenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this not ice,

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Fioance
Law Bureau - Litigation Unit
Building //9 State Campus
Albany, New York L2227
Phone // (518) 457-2070

Very truly yours,

STATE TAX COI''MISSION

Peti t ioner '  s Representat ive

Taxing Bureau's Representative



STATE OF NEI,{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JAMES J. MIIO

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax law for the Year 1974-

DECISION

Pet i t ioner ,  James J .  M i lo ,  468 Med ina  s t ree t . ,  s ta ten  rs land,  New York

10306,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f

personal income tax under Art ic le 22 of the Tax Law for the year 1974 (Fi Ie No.

18263) .

A  smal l  c la ims hear ing  was he ld  be fore  A l len  Cap lowa i th ,  Hear ing  Of f i cer ,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  oc tober  23 ,  1980 a t  2 :45  P.M.  and cont inued on  May 4 ,  1981 a t

1 0 : 4 5  A . M .  a n d  s e p t e m b e r  1 5 ,  1 9 8 2  a t  9 : 1 5  A . M .  P e t i t i o n e r  a p p e a r e d  p r o  s e .

The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. and Paul B. Coburn, Esq.

(Frank  Lev i t t ,  Ange lo  scope l l i to  and Pau l  Le febvre ,  Esqs . ,  o f  counser ) .

ISSUES

I. Whether an adjustment attr ibut ing unreported income t.o pet i t ioner was

p r o p e r .

I I .  Whether such adjustment attr ibut ing unreported income to pet i t ioner

should be increased based on a purporLed error in computat ion.

I I I .  Idhether certain adjustments made to business and non-business deduct ions

cl-aimed were proper.
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FINDINGS OF FACT

1.  James J .  Mi lo  (here ina f te r  pe t i t ioner )  t ime ly  f i led  separa te ly  on  a  New

York State Combined Income Tax Return with his wife for the year 7974 whereon he

repor ted  bus iness  income o f  $3 ,4 I2 .00  der ived  f rom h is  par t - t ime law prac t ice .

2 .  0n  August  17 ,  1976 the  Aud i t  D iv is ion  issued a  Sta tement  o f  Aud i t

Changes to pet i t ioner wherein, pursuant to schedules of audit  adjustments

attached thereto, the fol lowing adjustments were made:

"Unexplained deposits deemed to be unreported income $1,568.56

Cash expenses from Schedule C disal lowed as unsubstant iated:

Cost .  o f  labor
Mater ial  Suppl ies & Stat ionery
Per iod ica ls
Postage
Tax is
Subway, buses
Entertainment
Off ice maintenance
Repairs
O f f i c e  a c c e s s o r i e s
U s e  o f  c a r
M i s c .

Bus iness  expenses  d isa l lowed fo r  persona l  use :

Rent
Telephone

I temized deduct ions  d isa l lowed as  unsubs tan t iaLed:

Cont r ibut ions
Sa les  taxes
Gasol ine taxes

Addit ional cash required for ordinary l iv ing expenses:

227 .00
62 .00
48 .00
89  . 00

141  . 00
134 .  00
724.00
117  .  00
58 .00
36 .00

275 .00
71 .00

284.A0
50 .00
B1  . 00

679 .00
295  .00

Auto
Food & ou t -o f -pocket  cash

Net Adjustment Per Audit

Said adjustments were made as

540 .00
3 ,600 .00 -

the result of a f ield

4,  140 .00
$!,479.16"

a u d i t .
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Accordingly,  a Not ice of Def ic iency r^ras issued against pet i t ioner on

January  24r  1977 asser t ing  add i t iona l  persona l  income tax  o f  $818.03 ,  p lus

i n t e r e s t  o f  $ 7 2 3 . 6 4 ,  f o r  a  t o t a l  o f  9 9 4 I . 6 7 .

3 .  Pet i t ioner  o f fe red  no  ev idence,  documenLary  o r  o therw ise ,  to  es tab l i sh

that the adjustments made to his var ious business and non-business expense

deduct ions s/ere erroneous or improper.

4. Pet i t ioner offered no evidence to establ ish that the adjustment made

for t 'Addit ional cash required for ordinary l iv ing expensestt  was erroneous or

irnproper.

5. The adjustment for "Unexplained deposits deemed to be unreported

incomei l  o f  $1r568.56  was computed pursuant  to  the  source  and app l ica t ion  o f

funds method of income reconstruct ion as fol lows:

Source of Income I

Gross  rece ip ts  f rom bus iness  $  7 ,469.00
Mortgage payments received 4,826.33
Savings account interest reinvested 21563.52

Tota l  Sources $  14 ,858  .  95

Appl ica t ion  o f  Income;

Net.  deposits into savings accounts
Deposits into checking accounts

Total  Appl icat ions

$  6 ,410 .71
10 ,016 .  B0

76 ,427  .51
Unexplained Deposits Deemed To Be Unreported Income $_f*568:56

Net  depos i ts  in to  sav ings  accounts  o f  $6r4 I0 .71  was computed by

subt rac t ing  to ta l  w iLhdrawals  o f  $149,660.70  f rom to ta l  depos i ts  in  sav ings

a c c o u n t s  o f  $ 1 5 6 , 0 7 1 . 4 1 .

6. During the hearing held herein, the Audit  Divis ion asserted a greater

de f ic iency  than tha t  asser ted  pursuant  to  the  Not ice  o f  Def ic iency .  I t s  bas is

fo r  such ac t ion  was tha t :
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"The aud iLor 's  workpapers  inc lude a  source  and app l ica t ion  o f
funds schedule. An i tem of savings account interest reinvested of
$2 ,563.62  is  l i s ted  as  a  source  o f  funds .  Th is  i tem is  dup l i ca ted
within the i tem of net deposits into savings accounts. Thus, the
unexp la ined depos i ts  have been unders ta ted  by  $2  1563.62 . "

Pursuant to the above, the Audit  Divis ion increased the def ic iency

f rom $818.03  to  $1 ,136.21  based upon a  recomputa t ion  incorpora t ing  the  proposed

add i t iona l  ad jus t rnent  o f  92 ,563.62 .

7. Review of the audit  workpapers showed that dur ing the year at issue

pet i t ioner closed several  savings accounts. The funds withdrawn ( inclusive of

in te res t  earned o f  $21563.62)  on  c los ing  such accounts  were  redepos i ted  in to

other accounts. The interest earned on these closed accounts was redeposited and

inc luded in  the  to ta l  depos i ts  o f  $156 r071. I4 .  To ta l  w i thdrawals  ( inc lus ive  o f

in te res t  o f  $21563.62  f rom c losed accounts )  were  used to  reduce the  to ta l

deposits in arr iv ing at net deposi- ts.  This had the effect of  el iminat ing the

interest income from appl icat ions however the int .erest cont inued to be considered

as a source of income. Correct ion of this results in the adjustment being

i n c r e a s e d  b y  $ 2 , 5 6 3 . 6 2 .

B.  Pet . i t ioner  es tab l i shed an  add i t iona l ,  p rev ious ly  uncred i ted  source  o f

funds of $252.00. Said amounL represents insurance benef i ts received by

pet i t ioner 's wife during 1974 from the veterans Administrat ion.

CONCTUSIONS OF LAId

A-  That  sec t ion  689(e)  o f  the  Tax  Law prov ides ,  in  per t inent  par t ,  tha t :

" In any case before the t .ax commission under this art ic le,  the
burden of proof shal l  be upon the pet i t ioner except for the fol towing
issues'  as to which the burden of proof shal l  be upon the tax commission:

(3) whether the pet i t ioner is l iable for any increase in a
def ic iency  where  such increase is  asser ted  in i t ia l l y  a f te r  a  no t ice
o f  de f ic iency  was mai led  and a  pe t i t ion  under  th is  sec t ion  f i led ,
unless such increase in def ic iency is the result  of  a change or
correct ion of federal  taxable income or federal  i tems of tax preference
required to be reported under sect ion six hundred f i f ty-nine, and of
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which change or correct ion the Lax commission had no not ice at the
t ime i t  ma i led  the  no t ice  o f  de f ic iency . "

B. That the adjustments made to pet i t ioner 's claimed business and non-

business expense deduct ions, as wel l  as the adjustment made for addit ional cash

required for ordinary l iv ing expenses, are sustained since pet i t ioner has

fa i led  to  sus ta in  h is  burden o f  p roo f  requ i red  pursuant  to  sec t ion  689(e)  o f

the Tax Law to show that such adjustments were improper or erroneous.

C. That the Audit  Divis ion has sustained i ts burden of proof required

pursuant  to  sec t ion  689(e) (3 )  o f  the  Tax  Law in  es tab l i sh ing  tha t  an  er ro r  was

made in the source and appl icat ion of funds by considering savings account

interest reinvested as a source of funds and el iminat ing i t  as an appl icat ion

of  funds .  Cor rec t ion  o f  th is  e r ro r  resu l ts  in  an  add i t iona l  ad jus tment  o f

$ 2 , 5 6 3 . 6 2 .

1 S

o f

in

a l l

D. That in recomputing the adjustment

properly al lowed credit  of  5252.00 as an

F a c t  t ' 8 t t ,  s u p r a ) .

E .  That  the  pe t i t ion  o f  James J .  M i lo

Conclusion of Law t tDtt  
,  supra, and except

o ther  respec ts ,  den ied .

for unexplained deposits,  pet i t ioner

addit ional source of funds (Finding

is granted to the extent provided

as  so  gran ted ,  sa id  pe t i t ion  is ,  in

F. That the Audit  Divis ion is hereby directed to modify the Not ice of

Def ic iency dated January 24, 1977 to be consist .ent with the decision rendered

here in .

DATED: STATE TAX COMMISSIONAlbanv. New York

I\ilAY"2'? 1983


