
STATE OF NEW YORK

STATE TAX COMMISSION

In the Hatter of  the Pet i t ion
o f

James A.  &  V i l ia  Y .  Michae lsen

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year
1 9 7 3 .

AT'FIDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of February, 1983, he served the within not ice of Decision by
cer t i f ied  mai l  upon James A.  &  V i l ia  Y .  Michae lsen,  the  pe t i t ioners  in  the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

James A.  &  V i l ia  Y .  Michae lsen
c/o Avon Overseas, ITD
Bowater House, Knightsbr idge
London, ENGIAND, SIdIXTLR

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
4 th  day  o f  February ,  1983.

OATHS PURSUANT TO TAX IJAW
SECTION I74

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

AUTHORIZED TO ADMI



STATE OF NEI,,I YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

James A.  &  V i l ia  Y .  Michae lsen

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 7 3 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of February, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Arnold Y. Kapi lof f  the representat ive of the pet i t ioners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Arno ld  Y .  Kap i lo f f
I , {alker,  [ falker & Kapitof f
6 0  E .  4 2 n d  S t .
New York, NY 10165

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
4 th  day  o f  February ,  1983.

*YIIlgRrzED ro ADlrrNrsrERg#f,irigl*, ro -id 
;Air,
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  4 ,  1983

James A.  &  V i l ia  Y .  Michae lsen
c/o Avon Overseas, ITD
Bowater House, Knightsbr idge
London, ENGLAND, SI^I1X7IR

D e a r  M r .  &  M r s .  M i c h a e l s e n :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the St.ate Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t i_ce .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone / t  (518) 457-207A

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Arnold Y. Kapi lof f
Walker,  l {alker & Kapi lof f
6 0  E .  4 2 n d  S t .
New York, NY 10165
Taxing Bureauts Representat ive



STATE 0F NEIIT Y0RK

STATE TAX COMMISSION

In the Matter of the Petition

o f

JAMES A. MICHAELSEN and VILIA Y. MICHAETSEN

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under Art icle
22 of the Tax Law for the Year 7973.

DECISION

Petit ioners, James A. Michaelsen and Vil ia Y. Michaelsen, c/o Avon Overseas,

Ltd., Bowater House, Knightsbridge, trondon, England, Shl1X7LR, f i led a petit ion

for redetermination of a deficiency or for refund of personal income tax under

Ar t ic le  22 of  the Tax Law for  the year  1973 (F i le  No.  19459) .

A formal hearing was held before Dennis M. Gall iher, Hearing Off icer, at

the off ices of the State Tax Commission, Two World Trade Center, New York, New

York on March 15,  1982 at  3 :00 P.M.  Pet i t ioners appeared by Walker ,  Walker  &

Kap i l o f f ,  P .C . ,  (A rno ld  Y .  Kap i l o f f ,  Esq . ,  and  Rona ld  S .  Herbs t ,  Esq . ,  o f

counsel ) .  The Audi t  Div is ion appeared by Paul  B.  Coburn,  Esq. ,  (Paul  A.

Le febv re ,  Esq . ,  o f  counse l ) .

ISSI]E

Whether the gain realized upon the disposit ion of certain shares of stock

acquired through the exercise of quali f ied stock options granted by a New York

employer to a non-resident employee is taxable as New York source income.

TINDINGS OF FACT

1. Petit ioners, James A. Michaelsen and Vil ia Y. Michaelsen, husband and

wife, were residents of the State of Connecticut in 1913.

2. Petit ioners t imely f i led a New York State Income Tax Nonresident

Return for 1973, on which they claimed a refund due of $5,497.00. A l, /age and
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Tax Statenent attached to this return l isted petit ioner James A. Michaelsen's

employer as Avon Products, fnc., 9 West 57th Street, New York, New York.

3. 0n February 28, 1977, the Audit Division issued to petit ioners a

Notice of Deficiency assert ing addit ional tax due for 1973 in the amount of

$211142 .00 ,  p lus  i n te res t .  o f  $3 ,372 .L2  fo r  a  to ta l  due  o f  $24 r5 I4 .L2 .  Th i s

total was reduced by the amount of refund claimed by petit ioners ($5,497.00),

l eav ing  an  amoun t  due  o f  $19 ,017 .12 .

4. A Statement of Audit Changes dated January 29r 1975 explained that the

above asserted deficiency was due to adjustments made by the Audit Division to

pet i t ioners '  1973 return as fo l lows:

a) Increasing the ratio by which petit ioners al located their
income in and out of New York State. The Audit Division
denied petit ionersr claim that. six (6) days worked at home
constituted days worked of necessity outside of New York State
for petit ioner James Michaelsen's employer. This denial
increases pet i t ioners '  a l locat ion rat io  f ron 221/  287 up to
227 /287 .

b) Including as taxable income an amount equal to the cost
of l i fe insurance premiums paid for petit ioner James
Michaelsen by his employer.

c) Including as New York taxable income an amount equal to
the gain from the sale of certain stock in 1973 reported
as ordinary income for Federal income tax purposes.

5. Petit ioners have conceded and do not conLest the Audit Division's

increase in petit ionersr al location ratio and inclusion in income of l i fe

insurance premiums paid by the employer (see Finding of Fact "4(a) and (b)"),

bul do contest the inclusion of gain from the sale of stock.

6. In 1958, petit ioner Janes A. Michaelsen was granted certain stock

options to purchase shares of the capital stock of his employer, Avon Products,

fnc. ("Avon'r), pursuant to a quali f ied stock option plan.
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7.  Pursuant  to  the  exerc ise  o f  cer ta in  o f  the  above op t ions ,  Mr .  M ichae lsen

was issued 3000 shares  o f  Avon cap i ta l  s tock  on  March  13 ,  1972 and another  3000

shares of such stock on February 22, 1973. I t  is the gain real ized by pet i t ioners

on the disposit . ion of these 6000 shares of Avon stock which is at issue herein.

8 .  Pet i t ioners  d isposed o f  a l l  o f  the  above 6000 shares  o f  Avon s tock  in

7973.  For  Federa l  income tax  purposes ,  the  sa le  o f  th is  s tock  in  1973 resu l ted

in  a  d isqua l i f y ing  d ispos i t ion  o f  s tock  acqu i red  by  the  exerc ise  o f  a  qua l i f ied

s tock  op t ion ,  s ince  the  s tock  was no t  he ld  fo r  the  th ree  (3 )  year  per iod

required by the fnternal Revenue Code.1 Accordingly,  the gain real ized on the

disposiLion was reported as ordinary income (rather than as gain from the sale

or exchange of a capital  asset) on pet i t ioners'  7973 Federal  income tax return.

However,  no part  of  the gain real ized was included by pet i t ioners on their  1973

New York State Income Tax Nonresident Return.

9. At the hearing, pet i t ioners and the Audit  Divis ion agreed that the

6000 shares of stock acquired pursuant to exercise of the opt ions were not

pledged as col lateral  by pet i t ioner James A. Michaelsen to Avon, nor were they

in  any  s imi la r  sense t ied  to  o r  used in  connect ion  w i th  a  bus iness ,  t rade,

profession or occupat ion carr ied on by pet i t ioners in New York State. However,

pet i t ioner James A. Michaelsen was ent i t led to receive the stock from Avon as a

resu l t  o f  h is  pos i t ion  as  a  corpora te  o f f i cer  (corpora te  g roup v ice  pres ident )

and senior execut j-ve with Avon in New York City.  A copy of the plan under

which the opt ions l rere granted was not offered as evidence at the hearing.

Treatment of the
is  no t  a t  i ssue

sa le  o f  the  s tock  as  a  d isqua l i f y ing  d ispos i t ion
here in .
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CONCIUSIONS OF IAId

A. That sect:on 422(b) of the Internal Revenue Code of 1954, as amended,

provides in part  that the term "qual i f ied stock opt ioni l  means an opt ion granted

to an individual for any reason connected with his emplo)rment by a corporat. ion,

i f  granted by the employer corporat ion to purchase stock of such corporat ion.

B. That in spi te of the statement that the subject stock was neither

p ledged,  t ied  to  nor  o therw ise  s imi la r ly  used in  connect ion  w i th  a  bus iness ,

t rade,  p ro fess ion  or  occupat ion  car r ied  on  by  pe t i t ioners  in  New York  S ta te ,

the opt ions through which the stock was acquired were granted to pet i t ioner

James A. Michaelsen as the result  of  his posi t ion as a senior execut ive and

corporate off icer of Avon. Furthermore, there is no evidence to indicate that

the opt ions through which the stock was acquired were issued other than as a

fo rm o f  compensat ion  to  pe t i t ioner  James A.  Michae lsen fo r  pas t  serv ices  to

Avon or as an incent ive for future services to Avon. Accordingly,  the stock

acquired through the exercise of the opt ions was connected to pet i t ioner James

A. Michaelsen's employment as a corporate execut ive and off icer with Avon at

i ts off ice in New York City,  New York, and hence connected with New York

sources in accordance with the meaning and intent of  sect ion 632(b) of the Tax

Iaw and 20  NYCRR I3 I .2  and 131.4 .  (see  Mat te r  o f  B i l l y  C.  and Rosamond G.

Chr is tensen,  S ta te  Tax  Commiss ion ,  August  26 ,  1977) .2

2  S " "  a l so  T reas .  Reg .  Sec  .  I . 42 I -6 (d ) (7 )
on a disquali fying disposit ion of stock
quali f ied stock option as compensation

referring to the gain realized
acquired by the exercise of a

result ing from such stock option.
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C. That the New York adjusted gross income of a nonresident individual is

defined by section 632(a)(1) of the Tax Law as the sum of the net anounts of

items of incone, gain, loss and deduction entering into his federal adjusted

gross income, as defined in the laws of the United States for the taxable year,

derived fron or connected with New York sources. The incone received from the

disquali fying disposit ion of stock purchased through the stock options

constitutes compensation and is connected with New York sources. Accordingly,

said i tem of income is to be included in petit ioners' New York adjusted gross

income in accordance with the meaning and intent of section 632(a) of the Tax

f,aw.

D. That the petition of James

and the Notice of Deficiency issued

interest as may be lawfully owing is

DATED: Albany, New York

FEB O 4 1983

A. and Vil ia Y. Michaelsen is hereby denied

February 28, 1977 together with such

sustained.

STATE TAX COM}'I ION
"-2


