
STATE OF NEI,I YORK

STATE TAX COMMISSION

fn the Matter of the Petition
o f

Martin & Carol Meyers

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal fncome
Tax under Article 22 of the Tax Law for the Year
L 9 7 6 .

ATT'IDAVIT OF UAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 15th day of JuIy, 1983, she served the within notice of Decision by
cert i f ied mai l  upon Mart in & Carol  Meyers, the pet i t ioners in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
rdrapper addressed as fol lows:

Mart in & Carol
32 Sparta Rd.
Shor t  H i l l s ,  NJ

Meyers

07078

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
15 th  day  o f  Ju ly ,  1983.

AUTfiORIZED TO ADMINISTEE
0ATHS PT RSUANT f0 TAX IrAW
$ECTION L74
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for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax law for the Year
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MFIDAVIT OF MAIIING

State of New York
County of Albany

Connie Hage1und, being duly sworn, deposes and says that she is an
employee of the DeparLment of Taxation and Finance, over 18 years of age, and
that on the 15th day of July,  1983, she served the within not ice of Decision by
cert i f ied mai l  upon Donald P. 0 'Connor the representat ive of the pet i t ioners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Dona ld  P .  0 'Connor
Touche Ross & Co.
Gateway I
Newark, NJ 07102

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
15 th  day  o f  Ju ly ,  1983.

AUTHORIZED TO ADMINISTEN
OATHS PLIRSUANT T0 IAX IJAW
sEctroN r74



ST.A,TE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Ju ly  15 ,  1983

Mart in & Carol  Meyers
32 Sparta Rd.
Shor t  H i l l s ,  NJ  07078

Dear  Mr .  &  Mrs .  Meyers :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decisi.on by the State Tax Commission can only be instituted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

fnquiries concerning the conrputation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building /19 State Campus
A1bany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Dona ld  P .  0 'Connor
Touche Ross  & Co.
Gateway I
Newark,,  NJ 07102
Taxing Bureau' s Representative



STATE OF NEI,I YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t i .on

o f

MARTIN MEYERS and CAROL MEYERS

for  Redeterminat ion of  a Def ic iency or  for
Refund of Personal Income Tax under ArticLe 22
of  the Tax Law for  the \ear  1976.

DECISION

Peti t ioners, Mart in Meyers and Carol  Meyers, 32 Sparta Road, Short  Hi l ls,

New Jersey 07078, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Art j -c le 22 of the Tax Law for the year 1975

( F i 1 e  N o .  3 1 4 8 4 ) .

A forrnal hearing was held before Dennj-s M. Gal l iher,  Hearing Off icer,  at

the off ices of the State Tax Cornmission, Two World Trade Center,  New York, New

York ,  on  December  2 ,  1982 a t  1 :15  P.M. ,  w i th  a l l  b r ie fs  to  be  subn i t ted  by

February  25 ,  1983.  Pet i t ioners  appeared by  Touche,  Ross  & Co.  (Dona ld  OrConnor ,

Jay Vodofsky and Claire Tapen).  The Audit  Divis ion appeared by Paul B. Coburn,

Esq.  (Anne W.  Murphy ,  Esq. ,  o f  counse l ) .

ISSUE

Whether income of  a nonresident ,  consis t ing of  gain on the sale of  a

leasehold held on property  located in  New York as wel l  as in terest  income f rom

notes taken ln connect ion wi th such sale,  const i tu tes income proper ly  subject

to taxat ion by New York State.

FINDINGS OF FACT

1. Pet i t ioners, Mart in Meyers and Carol  Meyers, t imely f i led a joint  New

York State Income Tax Nonresident Return (Forur IT 2A31209) for the year 1976.

0n January L4, 1980, pet i t ioners executed a consent al lowing personal income
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arrd/ot unincorporated business taxes for the

assessed at any t ime on or before Apri l  15,

2. Op May 30, 1980 the Audit  Divis ion

Defic iency assert ing addit ional tax due for

year ended December 31, 1976 to be

1 9 8 1  .

issued to pet i t ioners a Not ice of

I 9 7 6  i n  t h e  a m o u n t  o f  $ 3 , 9 1 4 . 0 8 ,

p lus  in te res t .

3.  A Statement of Personal Income Tax Audit  Changes dated ApriL 22, 1980

explained the basis for the asserted def ic iency as fol lows:

"[b]ased on Field Audit ,  the fol lowing adjustments have
been made: As your leasehold is a tangible business
proper ty  hav ing  s i tus  in  N.Y.S.  the  proceeds f rom sa le  i s
( s i c )  s u b j e c t  t o  N . Y . S .  i n c o m e  t a x . r l

Ga in  rea l i zed  in  1976 f rom ins ta l lment  sa le  $21,375.00

502 long- te rm ga in  repor tab le  $10,688.00
207" modif icat ion of capi- tal  gains 2,138.00
In te res t  income f rom notes  on  sa le  o f  leaseho ld  11 ,741.00
Modif icat ion for a11ocable expenses (TT-220) 697.00
Net  Ad jus tments  $25,264.00

The income tax computation by the Audit Division included minimum income tax

I

due o f  529.23 . -

4.  Dur ing the per iod at  i -ssue herein,  pet i t ioner  Mart in  Meyers was

employed by several  corporat ions of  which he was the sole shareholder  or  a

substant ia l  shareholder .  Each of  these var ious corporat ions \ i ras engaged in the

business of  operat ing park i r lg  gatages or  fac i l i t ies located i -n New York Ci ty

which were leased by the corporat ions f rour  th i rd par t ies.  Mr.  Meyerst  occupat ion

was that  of  an r rexecut ivet t  o f  the corporat ions,  wherein he managed the operat ions

of  the var ious leased park ing garages or  fac i l i t ies for  the corporat lons.

1'  
In conput ing total  i tems of tax preference, the 20% capital  gain subtract ion

of $2r138.00 was erroneously added to and not subtracted frour capital  gains of
$10r688.00. Therefore, s ince the amount of the specif ic deduct ion and New York
tax is larger than total items of tax preference, no minimurn income tax is due.
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5. In 1971 the Sixth Avenue Garage Corporat ion ("Sixth Avenue"),  one of

the above-corporat ions, was l iquidated with pet i t ioner Mart in Meyers, as sole

shareholder,  receiving Sixth Avenue's lease of the parking faci l i t ies in

exchange for his stock in Sixth Avenue. At the date of the distr ibut ion, this

lease had a remaining term of approximately seventeen (17) years.

6. Mr. Meyers sold the lease immediately after i t  was distr ibuted to him

(on the same day).  This sale was on the instal lment basis,  with pet i t ioners

recogn iz ing  a  ga in  o f  $21,375.00  in  1976 upon co l lec t ion  o f  ins ta l lment  rece ip ts

together  w i th  in te res t  income o f  $11,741.00  f rom notes  g iven by  the  purchaser

of the lease. I t  rdas asserted that pet i t ioner did not operate the leased

faci l i t ies on his o\.rn account since the commercial  l iabi l i tv r isks of such an

operat ion would be prohibi t ive.

7. Neither the gain on the sale of the lease nor the interest income from

the notes was reported as New York source income by pet i t ioners on Lheir  New

York State Nonresident Income Tax Return for 1976.

B.  Pet i t ioners  asser t  spec i f i ca l l y  tha t  the  ownersh ip  o f  a  leaseho ld  on

property siLuated in New York State does not const i tute the ownership of the

requisi te interest in real property or tangible personal property for purposes

of  sec t ion  632(b) (1 ) (A)  o f  the  Tax  law.  Fur thermore ,  pe t i t ioners  asser t  tha t

the sale of the lease, held by Mr. Meyers in his individual capacity,  const i tuted

one isolated transact ion and did not const i tute the carrying on of a business,

trade, profession or occupat ion by Mr. Meyers. Mr. Meyers was not in the

business of operat ing parking garages or faci l i t . ies nor of sel l ing such leases

in his own r ight,  and pet i t ioners assert  the operat ions of the corporat ions

employing Mr. Meyers should not be attr ibuted to him.
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CONCTUSIONS OF tAW

That sect ion 632 of the Tax Law in pert inent part  provides:

"New York adjusted gross income of a nonresident individual.
(a) General .  --  The New York adjusted gross income of a

nonresident individual shal l  be the sum of the fol lowing:

(1) The net amount of i tems of income, gain, loss and
deduct ion enter ing into his federal  adjusted gross income,
as def ined in the laws of the United States for the taxable
year,  der ived from or connected with New York sources,
including:

i i t ' i *

(b) Income and deduct ions from New York sources -- ( 1 )
o rI tems o f  income,  ga in ,  loss  and

connected with New York sources
attr ibutable t .o:

deduct ion derived from
shal l  be Lhose i tems

in real or tangible

or occupat ion

(A) the ownership of any interest
personal property in this state or

(B)  a  bus iness ,  L rade,  p ro fess ion
car r ied  on  in  th is  sLate .

(2) Income frorn intangible personal property,  including
annuit ies, div idends, interest,  and gains from the disposit ion
of intangible personal property,  shal l  const i tute income
derived from New York sources only to the extent that such
incorne is from property employed in a business, t rade,
pro fess ion ,  o r  occupat ion  car r ied  on  in  th is  s ta te .

B. That the interest income from the unpaid balance of instal lment notes

held by petitioners lr'as not income derived from or connected with New York

sources. These notes ( intangible personal property giving r ise to

were not employed or ut i l ized by pet i t ioners in a business, t rade,

or occupat ion carr ied on Ly pet i t ioners in New york state. (see

the income)

pro fess ion

Mat te r  o f  Eps te in  v .

Tax Commission, 89  A .D .2d  2s6 )

C.  That  " [a ]  lease has  a  twofo ld  aspec t . I t  is both a contract and a

conveyance o f  an  es ta te  o r  in te res t  in  land. ' r  (emphas is  added)  [33  N.Y.  Jur .

Landlord and Tenant 52; see also 33 N.Y. Jur.  landlord and Tenant 93].  t {hi le
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a lease may properJ-y be c lass i f ied as in tangib le property  (a contract  ev idenclng

the r ight  to  possess real  property  for  a per iod of  t i rne) ,  a lease a lso represents

the omership of  an in terest  in  real  property .  Since the lease was owned by

pet i t ioner  and represented an in terest  in  real  property  having i ts  s l tus in  New

York State,  the gain on the sale of  th is  lease is  proper ly  taxable by New York

State in  accordance wi th the meaning and intent  of  sect lon 632(b)  (1)  (A)  of  the

Tax Larnr.

D.  That  the pet i t ion of  Mart in  Meyers and Carol  Meyers is  granted to the

extent  ind icated in  Conclus ion of  Law "Bt t ,  but  is  in  a l l  o ther  respects denied.

The Audi t  Div is ion is  hereby d i rected to rnodi fy  the Not ice of  Def ic iency dated

May 30,  1980 in accordance wi th th is  decis ion,  and said not ice as modi f ied '

together with such lnterest as may be lawfully owing' is sustained.

DATED: Albany, New York STATE TAX COMMISSION

JUL t 5 1983

a-'n,n+v

PRESIDENT


