
STATB OF NEW YORK

STATE TAX COMMISSION

In the Matter the Petition

MeyersDonald

o f
o f
M .

AFFIDAVIT OF MAIIING
for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
1 9 7 5  &  7 9 7 6 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Departrnent of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of Apri} ,  1983, he served the within not ice of Decision by
cert i f ied mai l  upon Donald M. Meyers, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Dona1d M. Meyers
250 Gorge Rd. -  5D
Cl i f f s ide  Park ,  NJ  07010

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exi lusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
27Lh day  o f  Apr i l ,  1983.

OATHS PLIRSUANI TO TAX IJAW
sscTroN 174

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

ADTTINISTER



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apr i l  27,  1983

Donald M. Meyers
250 Gorge Rd. -  5D
Cl i f f s ide  Park ,  NJ  07010

Dear  Mr .  Meyers :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right
Pursuant  to  sec t ion(s )  690 o f  the
adverse decision by the State Tax
Art ic le 78 of the Civi l  Pract ice
Supreme Court of the State of New
date  o f  th is  no t . i ce .

of review at the administrat ive Ievel.
Tax law, any proceeding in court. to review an
Commission can only be inst i tuted under

Laws and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the cornputat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone l1 (518) 457-2070

Very truly yours,

STATE TAX COMMISS]ON

Peti t ioner '  s Representat ive

Taxing Bureau' s Representat ive



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

DONAI,D M. I"MYERS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Years 1975 and 1976.

DECISION

Pet i t ioner ,  Dona ld  M.  Meyers ,  250 Gorge Road,  Apt .  5D,  C l i f f s ide  Park ,  New

Jersey  07010,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r

refund of personal income tax under Art ic le 22 of the Tax Law for the years

1 9 7 5  a n d  1 9 7 6  ( F i I e  N o .  2 B 3 3 1 ) .

A  smal l  c la ims hear ing  was he ld  be fore  James Hoefer ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, Two l{or ld Trade Center,  New York, New

Y o r k ,  o n  O c t o b e r  2 7 , 1 9 8 2  a E  1 0 : 4 5  A . M .  P e t i t i o n e r  a p p e a r e d  p r o  s e .  T h e  A u d i t

D iv is ion  appeared by  PauI  B .  Coburn ,  Esq.  (Thomas Sacca,  Esq. ,  o f  counse l ) .

ISSI]E

l{heLher pet i t . ioner was a person who wi l l fu l ly fai led to col lect,  t ruthful ly

account for and pay over the New York State withholding taxes due from Israel i

Fashions of Tomorrow, Inc. and thus subject to a penalty equal in amount to

said past due corporate withholding taxes.

FINDINGS OF FACT

1.  0n  June 25 ,  7979,  the  Aud i t  D iv is ion  issued a  NoL ice  o f  Def ic iency  to

pet i t ioner imposing a penalty,  pursuant to sect ion 095(g) of the Tax law, in an

amount equal to the unpaid withholding tax due from Israeli Fashions of Tomorrow.

Inc .  (here ina f te r  I ' I s rae l i " ) ,  fo r  the  years  1975 and 1976.  The Not ice  o f

Def ic iency was issued on the grounds that pet i t ioner was a person required to
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col lect,  t ruthful ly account for and pay over the New York State withholding

taxes  o f  Is rae l i  and tha t  he  w i l l fu l l y  fa i led  to  do  so .  The to ta l  pena l ty

asser ted  due in  the  Not ice  o f  Def ic iency  was $936.90 ,  w i th  $455.90  be ing

at t r ibu ted  to  the  per iod  December  1 ,  1975 to  December  31 ,  1975 and the  ba lance,

to  w i t  $481.00 ,  be ing  a t t r ibu ted  to  the  en t i re  7976 ca lendar  year .

2. During the periods in quest ion pet i t ioner rdas president and chief

opera t ing  o f f i cer  o f  I s rae l i .  Pe t i t ioner  a lso  owned one-ha l f  o f  the  issued and

outs tand ing  s tock  o f  Is rae l i .

3 .  Forms IT-2103,  Reconc i l ia t ion  o f  Persona l  Income Tax  t { i thhe ld ,  were

f i led by fsrael i  for the years 1975 and 7976 on January 30, 1976 and February 21,

7977 '  respect ively.  Both of the Forms IT-2103 were signed by pet i t ioner as

pres ident .  Pet i t ioner  a lso  s igned the  New York  S ta te  Corpora t ion  Franch ise  Tax

Repor t  f i l ed  by  Is rae l i  fo r  the  f i sca l  year  ended June 30 ,  1975.  Sa id  re tu rn

was s igned by  pe t i t ioner  on  December  11 ,  1975.

4. Pr ior to the periods in quest ion, pet i t ioner negot iated and consummated

for fsrael i  an accounts receivable f inancing agreement with the Nat ional Bank

of  Nor th  Amer ica  (here ina f te r  ' rNat iona l " ) .  I s rae l i  a lso  had numerous  corpora te

loans with Nat ional which had been personal ly guaranteed by pet i t ioner.

5 .  In  ear ly  December  1975,  pe t i t ioner  went  abroad in  an  a t tempt  to

ar range a  re f inanc ing  o f  Is rae l i ' s  debts  w i th  fo re ign  inves tors .  Whi le  pe t i t ioner

was abroad,  Nat iona l  ca l led  in  a l l  o f  I s rae l i?s  no tes  and a lso  s topped advanc ing

fsrael i  funds pursuant to the accounts receivable f inancing agreement.  Pet i t ioner

immediately returned to the United States, however,  he was unable to ref inance

Is rae l i ' s  debts  and,  accord ing ly ,  I s rae l i  was  unab le  to  make paymenL to  Nat iona l

on the loans which had been cal led in.
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6. From December 1975 unt i l  sometime in February 1976, the date Israel i

ceased operat i -ons, pet i t ioner cont inued to run Lhe business. During this

period pet i t ioner attempted to col lect as much of the outstanding accounts

receivable as possible, to seII  and ship al l  goods being held in invenLory and

to locate a buyer for the corporat ion. Pet i t ioner had complete control  of  the

inventory, being able to seI l  i t  and ship i t  as he saw f i t .

7.  A11 payments received by Israel i  f rom i ts customers were turned over

to Nat ional pursuant to the accounts receivable f inancing agreement.  [^/hen

National stopped advancing funds to Israel i  under the accounts receivable

f inancing agreement,  Israel i  st i l l  cont inued to turn over al l  receipts in an

ef fo r t  to  reduce i t s  loan  ba lance.

B.  Dur ing  the  per iods  a t  i ssue Nat iona l  kep t  Is rae l i ' s  corpora te  check ing

account aE a zero or overdrawn balance. On a weekly basis pet i t ioner would

submit to Nat ional a l ist  of  persons or f i rms that were due payment.  Nat ional

would advise pet i t ioner which creditors to pay. Upon not i f icat ion from National

as to which creditors to pay, fsrael i  would draft  the checks and make pa5rments

to the approved creditors.  Pet. i t ioner r ,ras under the impression that i f  he

attempLed to make paynent to a creditor not authorized by Nat ional,  that

Nat ional would not have honored the check.

9. The payrol l  expense was included in the weekly l ist  of  creditors which

pet i t ioner furnished to Nat ional.  The amount of payrol l  expense shown on the

weekly I ist  was the net payrol l .  Pet i t ioner assumed that Nat ional was maintaining

a reserve fund for taxes withheld and not yet remit ted to New York State. For

the periods in quest ion pet i t ioner did not draft  any checks in payment of the

New York State income tax withheld from Israel i 's employees.
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10. The Internal Revenue Service has quest ioned pet i t ioner with respect to

Federal  withholding taxes due from Israel i ,  however,  he has not been personal ly

assessed fo r  any  Federa l  w i thho ld ing  taxes  no t  pa id  by  Is rae1 i .

CONCIUSIONS OF LAI{

A.  That  pe t i t ioner ,  Dona ld  M.  Meyers ,  was  a  person requ i red  to  co l lec t ,

t ruthful ly account for and pay over taxes withheld from the wages of the

employees of Israel i  Fashions of Tomorrow, Inc. for the period December 1, 7975

to December 31, 1976, within the meaning and intent of  subsect ions (g) and (n)

o f  sec t ion  685 o f  the  Tax  Law.

Pet i t ioner  was a  shareho lder  and o f f i cer  o f  I s rae l i .  He was an

author ized  s ignatory  and s igned checks  on  Is rae l i ' s  check ing  account .  Pet i t ioner

signed and f i led the 1975 New York State corporat ion tax return and Forms

IT-2103,  Reconc i l ia t ion  o f  Persona l  Income Tax  Wi thhe ld ,  fo r  the  years  1975 and

1976. Pet i t ioner negot iated and executed with Nat ional the accounts receivable

f inancing agreement whereby the lat ter f inanced Israel i rs operat ions. Pet i t ioner

persona l ly  guaranteed Is rae l i rs  corpora te  loans .

B.  That  pe t i t ioner 's  fa i lu re  to  co l lec t ,  t ru th fu l l y  account  fo r  and pay

over the taxes was wi l l fu l .  Pet i t ioner entered into, acceded to and cont inued

Lhe accounts receivable f inancing agreement with Nat ional under which other

creditors were preferred to New York State. He was ful ly aware that the

withholding tax l iabi l i ty was accruing. Pet i t ioner was free to rescind the

agreement with Nat ional i f  i t  involved him in a breac

upon him under sect ions 677 and 674 of the Tax Law.

505 F .2d  506 (2d  C i r .  1974)  and Stare  Tax  Commiss ion

h of the dut ies imposed

See KaIb  v .  Un i ted  Sta tes ,

decision in Matter of  the

s igned Apr i l  9 ,  1982.Pet i t ions of Morton Ti l lman and Sheldon M. Bernstein,



C.  That  the  pe t i t ion

Def ic iency  da ted  June 25 ,

DATED: Albany, New York

aPR 2'i 1gg3

- 5 -

of Donald M. Meyers

1979 is  sus ta ined.

is denied and the Not ice of

STATE TAx COMMISSION

PRESIDENT


