
STATE OF NEI,i YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Rolf  Merton
AT'FIDAVIT OF MAITING

for Redetenninat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the year
r976 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Rolf  Merton, the pet i t ioner in the within proceeding, by enclosing a
t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Ro l f  Mer ton
Fiddlers Roost Knapton Est.
Smiths Parish, BERMUDA

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus lody  o f
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
6 th  day  o f  May,  1983.

AUTHORIZED TO
OA?HS PTIRSUANT
a r e  T I O l t  I 7 4

INISTER
TO TAX IJAW



STATE OF NEW YORK

STATE TAX COU}fiSSION

In the Matter of the Pet i t ion
o f

Rolf  Merton
AIT'IDAVIT OF HAITING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of personal fncome
Tax under Article 22 of the Tax Lar.* for the year
L976 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within noLice of DeciJion by cert i f ied
mail upon Stephen R' Buschel the representative of the petitioner in the within
proceedinS, bV enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Stephen R. Euschel
Seidman & Seidman
L N. Broadway
t lhi te Plains, NY 10601

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post office or official depository) undei the- exllusive care and cuiiody of
the united states Postal service withiu the state of New york.

That deponent further says that the said addressee is the representative
of the petitioner herein and that t"he address set forth on said wiapper is the
rast knowo address of the representative of the petitioner.

Sworn to before me this
6th day of May, 1983.

AUTHOn'IZ$D TO TDilINISMN
OATHS PURSUTNT rO lAX IIAP
sEcrroN 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Ylay 6, 1983

Rolf  Merton
F idd le rs  Roost  Knapton  Es t
Smiths Parish, BERMUDA

Dear  Mr .  Mer ton :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right
Pursuant  to  sec t ion(s )  690 o f  the
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i l  Prac t ice
Supreme Court of  the State of New
date  o f  th is  no t ice .

of review at the administrat ive level.
Tax Law, any proceeding in court  Lo review an
Commission can only be inst i tuted under

Laws and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone / l  (518) 451-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Stephen R. Buschel
Seidman & Seidman
1 N. Broadway
Whi te  P la ins ,  NY 10601
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

o f

ROLF MERTON

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Articl-e 22
of the Tax Law for the Year 1976.

DECISION

Pet i t loner ,  Ro l f  Mer ton ,  F idd le rs  Roost ,  Knapton  Es ta te ,  Smi th rs  Par ish ,

Bermuda, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1976 (Fi l -e No.

26427).

A formal hearing was held before Jul lus E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on Februax! 2, L982 at 11:10 A.M. Pet i t l -oner appeared by Stephen R.

Buschel '  CPA. The Audit  Dl-vis ion appeared by Ralph J. Vecchio, Esq. (Angelo

S c o p e l l i t o ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether long-term capital  gains, result ing from the redemption of preferred

stock by a corporat ion located in a foteign country,  received rrpreferent ial

t reatment" pursuant to sect ion 58(g) (2) (S) of the Internal Revenue Code.

FINDINGS OF FACT

1. On December 1,  1978,  the Audi t  Div ls ion issued a Statement  of  Audt t

Changes to pet i t ioner ,  Rol f  Merton,  wherein h is  New York personal  income tax

l iab i l i ty  was recomputed on the basis  that  r ' ( t )he remainder of  Long Term

Capi ta l  Gains not  subject  to  New York Personal  Income Tax is  considered to be
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an Item of Tax Preference and subject to New York Minlmum Income Tax.rr Accord-

ingly,  on Apri l  10, L979, i t  issued a Not ice of Def lc iency in the amount of

$ 5 , 0 4 4 . 6 8 ,  p l u s  i n t e r e s t  o f  $ 8 5 0 . 5 4 ,  f o r  a  t o t a l  o f  $ 5 , 8 9 5 . 2 2 .

2. Pet i t ioner t imely f t led his 1975 New York State incorne tax return. In

7976, Sulpetro of Canada, Ltd. ( f rsulpetrott) ,  3 Canadi.an corporat ion, redeemed

81394 shares of i ts preferred stock owned by pet i t ioner result ing in a long-term

cap i ta l  ga in  to  pe t i t ioner  o f  $342,689.00 .  Pet i t ioner  repor ted  f i f t y  percent

of said amount in computing his net capital  gain for federal  income tax purposes.

A Canadian form, simi lar to Federal  form 1099, provided as fol lows, I 'RedemptLon

of Preferred Shares -  Deemed Dividend - $3401 253.27"I .  Thus, the redemption of

the preferred stock was treated as an ordinary dividend by Canada.

3. As a resul- t  of  a treaty between the United States and Canada, pet i -

t ioners nonresident tax was l imited to f i f teen percent of $340,253.27 or

$51'037.99, the amount shown as nonresident tax on the Canadian information

return.

4, Pet i t ioner claimed that s ince preferent ial  t reatment was not accorded

h is  d iv idend o f  $340,253.27  by  Canada,  the  cap i ta l  ga in  deductLon under  I .R .C.

$1202 attr ibutable to such gain should not be taken into account as an i tem of

tax preference for purposes of the New York State minimum tax computatLon.

CONCLUSIONS OF LAW

A.  That  I .R .C.  $58(g)  (2 )  (B)  p rov ides  tha t  i tems o f  tax  p re fe rence a t t r i -

butable to foreign sources sha1l not be taken into account for purposes of

1 fh" record herei .n does not explain the discrepancy between the
long-term capital  gain reported on pet i t ionerfs federal  income tax
return of $342,689.00 and the amount shown on the Canadian information
re turn  o f  $340,253.27  .
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I .R .C.  $57 i f  "under  the  tax  laws o f  such

treatment is not accorded gain frour the

sa le  o r  exchange o f  cap l ta l  asse ts . . . t t .

B .  Treas .  Reg.  1 .58-8(c )  de f ines  pre feren t ia l  t rea tment  as  fo l lows:

t 'For purposes of this sect ion, gain, prof i t r  or other l -ncome is
accorded preferent lal-  t reatment by a foreign country or possession of
the United States i f  (1) recognit ion of the income, for foreign tax
purposes, is deferred beyond the taxpayerts taxable year or comparable
period for foreign tax purposes which coincldes with the taxpayerrs
U.S. taxable year in cases where other i tems of prof i t ,  gain or other
income may not be deferred; (2) i t  is subject to tax at a lower
effect ive rate ( including no rate of tax) than other l tems of prof i t ,
gain or other income, by means of a special  rate of tax, art i f lc ial
deduct ions, exemptions, exclusions, or s imi lar reduct ions in the
amount subject to tax; (3) i t  ls subject to no signi f icant amount of
tax; or (4) the laws of the forel-gn country or possession by any
other method provide tax treatment for such prof i t ,  gain or other
income more beneficial than the tax treatment otherwise accorded
income by such country or possession. For the purposes of the
preceding sentencer gain, prof i t  or other income is subject to no
significant amount of tax lf the amount of taxes imposed by the
foreign country or possession of the United States ls equal to or
less than 2.5 percent of the gross amount of such lncome.r '

C. That pet i t ioner has fai led to show that the dividend income which was

taxed at a maximum rate of f i f teen percent,  as provided for by treaty,  was not

granted preferential treatment when conpared to the rate of tax which would

have been lev ied had the t reaty not  been contro l l ing. See Elmendorf v, Cornnis-

sioner, 43 TCUI 466. Accordingly, although a signlflcant amount of tax may have

been imposed by Canada, pet i t ioner is considered to have received rrpreferent lal

t reatmentrr  for purposes of sect ion 58(g) (2) (B) of the Internal Revenue Code.

Regulat ion 1.58-8(c) supra, l ists four si tuat ions ln which preferent ial

can be accorded. One of these si tuat ions is when lncome is subject

to  tax at  a lower rate.  Therefore,  pet i t ioner  is  considered to have been

accorded preferent ia l  t reatnent  by Canada and the capi ta l  gain deduct ion

pursuant  to Internal  Revenue Code sect ion I2O2,  creates an i tem of  tax preference



-4-

New York minimun income tax in accordance with sec t ion  622(b)  (4 )  o f  the  Taxfor

Law.

D. That the pet i t ion of Rolf  Merton is

issued Apri l  10, 1979 Ls sustained.

DATED: Albany, New York STATE

denied and the No tLce  o f  De f i c i ency

TAX COMMISSION

il|AY 0 6 1983 --R'&i&AJU/.^
PRESIDENT


