
STATE OF NEW YORK

STATE TAX COMM]SSION

In the Matter of the Pet i t ion
o f

Solomon S. & Ar1ene Melnick
AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Deterrninat ion or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax Law for the
Y e a r  1 9 6 8 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  6 th  day  o f  May,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Solomon S. & Arlene Melnick, the pet i t ioners in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Solomon S. & Arlene Melnick
3 5 4 6  E .  F o r e s t  L a k e s  D r .
Sarasota ,  FL  33579

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exi lusive care and cuitody of
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me th is
6 th  day  o f  May ,  1983 .

AUfHORIZED TO INIS?ER
OATHS PURSUANT
SECTION 174

TO TAX L'AW



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Solomon S. & Arlene Melnick

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax law for
the  Year  1968.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes
of the Deparlment of Taxat ion and Finance, over
the 6th day of May, 1983, he served the within
mai l  upon Samuel Roth the representat ive of the
proceeding, by enclosing a Lrue copy thereof in
wrapper  addressed as  fo l lows:

and says that he is an employee
18 years  o f  age,  and tha t  on

not ice  o f  Dec is ion  by  cer t i f ied
pet i t ioners in the within
a  secure ly  sea led  pos tpa id

AFFIDAVIT OF MAITING

Samuel Roth
753 Bergen Blvd.
R idgef ie ld ,  NJ  07657

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and cui lody of
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said rr ' rapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me th is
6 th  day  o f  May ,  1983 .

AUTHONIZED TO ADMINISTER
OATHS PURSUANT TO TAX I,AW
SECTION 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 6,  1983

Solomon S.  &  Ar lene Meln ick
3546 E.  Fores t  lakes  Dr .
Sarasota, Fl  33579

D e a r  M r .  &  M r s .  M e l n i c k :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review
Pursuant  to  sec t ion(s )  690 & 722 o f  the  Tax
review an adverse decision by the State Tax
under Art ic le 78 of the Civi l  Pract ice Laws
the Supreme Court of  the State of New york.
the  da te  o f  th is  no t ice .

aL the administrat ive level.
Law, any proceeding in court  to
Commission can only be inst i tuted
and Rules, and must be commenced in
Albany County, within 4 months from

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone l f  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Samuel Roth
753 Bergen BIvd .
Ridgef ield,  NJ 07651
Taxing Bureau' s Representat i .ve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

S0L0M0N S. and ARLENE IGLNICK

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax and Unincorporated
Business Tax under Art ic les 22 and, 23 of the
Tax law for the Year 1968.

DECISION

Pet i t ioners ,  So lomon S.  and Ar lene Meln ick  ,  3546 East  Fores t  Lakes  Dr ive ,

Sarasota ,  F lo r ida  33579,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency

or for refund of personal income tax and unincorporated business tax under

Art ic les 22 and 23 of the Tax Law for the year 1968 (Fi le Nos. 13309 and

1 3 3 1 0 ) .

A formal hearing was held before Arthur Bray, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New York

on September  22 ,  7982 a t  10 :45  A.M,  w i th  a l l  b r ie fs  to  be  submiLLed by  October

18, 1982. Pet i t ioners appeared by samuel Roth, P.A. The Audit  Divis ion

appeared by Paul B. Coburn, Esq. (Anne I ,r / .  Murphy, Esg.,  of  counsel) .

ISSI]E

I{hether the

personal income

penalt ies and interest imposed

tax and unincorporated business

upon an asserted def ic iency of

tax should be waived.

Income Tax Return for 1968,

an instal lment sale which

r-ncome.

Meln ick ,  f i l ed  a  jo in t  New

January 1, 1958 through

FINDINGS OF FACT

1.  Pet i t ioners  f i led  a  jo in t  U .S.  fnd iv idua l

report ing the gain and interest income ar is ing from

occurred in 1967. Pet i t ioners also reported rental

2 .  Pet i t ioners ,  So lomon S.  Me ln ick  and Ar lene

York State Income Tax Resident Return for the period
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May 31, 1968. 0n this return, pet i t ioners reported that they were residents of

New York from January 1, L96B to May 31, 1968. pet i t ioners reported the

interest income and gain attr ibuted to their  per iod of residence ar is ing from

an inst.al lment sale which took place in 1967. They did not report  any rental

income.

3 .  Pet i t ioners  f i led  a

for the period June 1, 7968

did not report  any interest

New York.

4 .  So lomon S.  Me ln ick

f o r  1 9 6 8 .

joint .  New York State Income Tax Nonresident Return

through December 31, 1968. On this return, pet i t ioners

income or rental  income as being attr ibutable to

did not f i le an unincorporated business tax return

5. 0n Apri l  10, 1972 Lhe Audit  Divis ion issued to pet i t ioners a Not ice of

Def ic iency which asserted a def ic iency of personal income tax of $21821.93 plus

in te res t  o f  $505.89  fo r  a  to t .a l  amount  due o f  $3 ,327.82 .  The Sta tement  o f

Aud i t  changes,  wh ich  was a lso  issued on  Apr i l  10 ,  1972,  exp la ined,  in  par t ,

that i f  a taxpayer sel ls his business in New York at a gain, under a contract

in which the purchase pr ice is to be paid in instal lments, and the taxpayer

changes his status from resident Lo nonresident. ,  the ent ire amount of the gain

must be accrued on pet i t ionerts last resident return. The Statement of Audit

Changes also stated that rental  income from New York property must be reported

as New York income on both the resident and nonresident New York State personal

income tax returns.

6. 0n Apri t  10, 1972 Lhe Audit  Divis ion issued to Solomon S. Melnick a

Notice of Def ic iency which asserLed a def ic iency of unincorporated business tax

in the amount of $673.24, penalty pursuant to sect ion 685(a) of the Tax traw of

$168.31  fo r  fa i lu re  to  f i le  an  un incorpora ted  bus iness  tax  re tu rn ,  and in te res t
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o f  $120.69  fo r  a  to ta l  amount  due o f  $962.24 .  The Sta tement  o f  Aud i t  Changes,

wh ich  was issued on  the  same date ,  exp la ined,  in  par t ,  tha t  s ince  pe t i t ioner

Solomon S. Melnick fai led to f i le an unincorporated business tax return for

1968, the correct unincorporated business tax for that.  year was computed.

7 .  In  December ,  1967 So lomon S.  Me ln ick  so ld  a  jewe l ry  and g i f tware

bus iness  wh ich  was loca ted  in  S ta ten  Is land,  New York .  The sa le  was made on an

ins ta l lment  bas is  fo r  a  to ta l  amount  o f  $901000.00 .  The sa les  pr ice  o f  the

bus iness  was a l loca ted  as  fo l lows:

Merchand ise  and Stock- in -Trade $50,000.00
Furn i tu re  and F ix tu res  30 ,000.00
Rest r i c t i ve  Covenent  5 ,000.00
Goodwi l l  5  ,000.  00

B.  In  7967 pe t i t ioners  repor ted  to  New York  $9 ,820.34  wh ich  represented

the  pro  ra ta  share  o f  the  ga in  on  the  ins ta l lment  sa1e.

9. In June ,  7968 pet i t ioners changed their  residence from New York to

F lo r ida  on  the  adv ice  o f  the i r  phys ic ians ,  because each pe t i t ioner  was su f fe r ing

from poor health.  During 1968 pet i t ioners were pr imari ly concerned with their

fai l ing health and their  at tempts to recover.

10. The Notice of Def ic iency was based on inforrnat ion reported to the

Aud i t  D iv is ion  by  pe t i t ioners '  representa t ive .  0n  the  bas is  o f  th is  in fo rmat ion

the taxable gain from the sale was determined to be $36,077.67 and the amount

o f  ga in  to  be  accrued was th is  amount ,  $36 1077.67 ,  less  the  amount  tha t  was

repor ted  in  7967 ($9 ,820.34) .  In  1978,  pe t i t ioners '  representa t ive  gave the

Audit  Divis ion a copy of the contract of  sale. Thereafter,  the Audit  Divis ion

acknowledged that,  under the terms of the contract,  the instal lment gain which

shou ld  have been accrued in  1968 was $24,500.00

11. At the beginning of the hearing, the only issue raised by the part ies

was the propriety of the accrual of  the gain on the instal lment sale when
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pet i t ioners changed their  status from residents to nonresidents. At the

conclusion of the hearing, pet i t ioners'  representat ive conceded that a revised

def ic iency  based upon the  cont rac t  o f  sa le  was proper .  However ,  pe t i t ioners t

representat j .ve requested that the penalt ies and int .erest be waived.

CONCTUSIONS OF LAW

A.  That ,  in  v iew o f  F ind ing  o f  Fac t  "11" ,  the  por t ion  o f  the  asser ted

def ic iencies premised upon the accrual of  the gain on the sale of business is

sustained. However,  the Audit  Divis ion is directed to recompute the asserted

def ic iency  based upon the  cont rac t  o f  sa le  no ted  in  F ind ing  o f  Fac t  "10" .

B. That the fai lure of pet i t ioners to f i le an unincorporated business tax

return was due to reasonable cause and not wi l l fu1 neglect.  Therefore, the

pena l ty  asser ted  pursuant  to  sec t ion  685(a)  o f  the  Tax  law is  cance l led .

C. That there is no provision in the New York State Tax Law which provides

for  the  wa iver  o f  in te res t  on  an  asser ted  de f ic iency .

D. That the pet i t ion of Solomon S. Melnick and Arlene Melnick is granted

only to the extent of Conclusions of Law "A" and "8" I  the Audit  Divis ion is

directed to modify the Not ice of Def ic iency accordingly;  and except as so

granted, the Not ices of Def ic iency are susLained and the pet i t ion of Solomon

Melnick and Arlene Melnick is denied.

DATED: Albany, New York

[fiAY 0 6 1983
STATE TAX COMMISSION

PRESIDENT


