
State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she
employee of the Department of Taxat ion and Finance, over 18 years
that on the Bth day of July,  1983, she served the within not ice of
cert i f ied mai l  upon Harry K. & Frances B. Megson, the pet i t ioner
proceeding, by enclosing a true copy Lhereof in a securely sealed
I l t rapper  addressed as  fo l lows:

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Har ry  K .  &  Frances  B.  Megson

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the Year
r974 .

That. deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
Bth  day  o f  Ju Iy ,  1983.

Har ry  K .  &  Frances  B.  Megson
Kinney Rd.
Hebron, CT 06248

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

t:/r*
AUIHORTZED TO ADMINISTER
OATHS PURSUANT T0 TAJ( IJAW
SEdTION 174

AT'FIDAVIT OF MAITING

1S an
o f  age ,  and

Dec i s i on  by
in the within
pos tpa id

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Har ry  K .  &  Frances  B.  Megson

for Redeterminat ion of a Def ic iency or a Revision
of a Det.erminat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
797 4 .

AT'FIDAVIT OF MAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
t 'hat on the 8th day of July,  1983, she served the within not ice of Decision by
cert i f ied mai l  upon Edward Feinberg the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Edward Feinberg
Tate, Bishko & Ruthman
1698 Cent ra l  Ave.
Albany, NY 12205

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuitody of
the United States Postal  Service within the State of New york.

That deponent.  further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
8 th  day  o f  Ju ly ,  1983.

AU', i - . l ] -J i l ) MINISTER
OATTIS FURSUANI'
SECTION 174

T0 IAJ( IJAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Ju ly  8 ,  1983

Har ry  K .  &  Frances  B.
Kinney Rd.
Hebron, CT 06248

Megson

D e a r  M r .  &  M r s .  M e g s o n :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Comrnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 monLhs from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Building il9 State Campus
Albany, New York 12227
Phone l /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner '  s  Representa t ive
Edward Feinberg
Tate, Bishko & Ruthman
1698 Cent ra l  Ave.
A1bany, NY 12205
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

HARRY K. AND FMNCES B. MEGSON

for  Redeterminat ion of  a Def ic iency or  for
Refund of Personal Income Tax under Article 22
of  the Tax Law for  the Year 1974.

DECISION

Peti- t ioners, Harry K. and Frances B. Megson, Kinney Road, Hebron, Connect icut

06248, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1974 (Fi le No.

3 0 3 9 6 )  .

A formal hearing was held before Frank t{ .  Barr ie,  Hearing Off icer,  at  the

off ices of the State Tax Comnission, State Campus, Bui lding 9, Albany, New

York ,  on  Ju ly  21 ,  1982 a t  1 :15  P.M.  Pet i t ioners  appeared by  Tate ,  B ishko &

Ruthuan, Esqs. (Edward Feinberg, Esq.,  of  counsel) .  The Audit  Divis ion appeared

by Paul B. Coburn, Esq. ( I larry Kadish, Esq. ,  of  counsel) .

ISSUES

I .  Whether a Federal-State match card (Exhtbi t  F),  page 2 of a United

States form 1040 (Exhibi t  H),  a copy of a United States forrn 1040 (Exhibi t  L) '

a dunmy return (Exhibit G) and a copy of a United States partnership return

(Exhibi t  J) were properly admit ted into evidence.

I I .  Whether the burden of proof is upon the Audit  Divis ion, and'  i f  not '

whether i t  is unconst i tut ional to impose the burden of proof upon pet i t ioners.

I I I .  Whether pet i t ioners were domicl led in and residents of New York State

for i-ncome tax purposes during I974 and required to file a resident New York

income tax return for such year.
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IV. Whether pet i t ioner,  Harry K. Megson, sold or l iquidated his partnership

interest in a Connect icut partnership.

V. Whether pet i t ioners are taxable on the ent ire amount that pet i t ioner,

I larry K. Megson, received from the Connect lcut partnership during I974 7f he

was a resident of New York on the last day of 1974, the day on which the

calendar year of the Connecticut partnership ended, or whether such income may

be al located between the period during 1974 that pet i t ioner,  Harry K. Megson,

l tas a resident of Connect icut and the perlod during 1974 that he was a resident

of New York.

VI.  Lr lhether pet i t ioners should be al lowed al l  of  their  deduct ions and/or

credits f .or 1974 in l ieu of a standard deduct ion i f  the 1974 partnership income

is taxabl-e by New York.

VII .  Whether penalt ies should be waived and interest reduced.

FINDINGS OF FACT

1. Pet i t ioners, Harry K. and Frances B. Megson, f i led a joint  United

States income tax return for 1974. However,  they did not f iLe a New York State

Dersonal income tax return for 1974. Frances B. Megsonr the wlfe of Harry K.

Megson, is a party herein merely by reason that she f l1ed a L974 United States

income tax return joint ly with her husband. References to "pet i t ionerrr  herein-

after wi l l  be to Harry K. Megson.

2. On Apri l  18, 1978, the Audit  Divis ion issued a Statement of Audit

Changes against pet i t ioners showing personal income tax due of $11r099.30 and

a d d i t i o n s  t o  t a x  u n d e r  T a x  L a w  5 6 8 5 ( a ) ( 1 )  a n d  $ 6 8 5 ( a ) ( 2 )  o f  $ 4 , 5 5 0 . 7 1  p l u s

in te res t  o t  $2 ,838.09 ,  fo r  a  to ta l  c la lmed due o f  $18,488.10 .  The fo l low ing

explanation was provided :

"Since you fai led to reply to our two previous let ters,  your 1974
Personal Income Tax Liability has been computed from information
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obtained from the Internal Revenue Service under authorizati-on of
Federal  Law (Sect ion 6103(d)  of  the Internal  Revenue Code). ' l

The Statement of Audit Changes also showed the following computation:

Tota l  Federal  Adjusted Gross Income
Maxlmum Standard Deduction
Balance
Exernptions
New York Taxable Income

PERSONAL INCOME TAX DUE

$91 ,812 .00
2 ,000 .00

$89 ,812 .00
4 ,550 .  00

$85  , 262 .  00

$11 ,099 .30

3. On Apri l  11, 1980, the Audit  Divis ion issued a Not ice of Def ic iency

aga ins t  pe t i t ioners  showing a  tax  de f ic iency  o f  $11r099.30 ,  p lus  pena l ty  and/or

i n t e r e s t  o f  $ 9 , 9 7 8 . 3 2 ,  f o r  a  t o r a l  b a l a n c e  d u e  o f  $ 2 I , 0 7 7 . 6 2 .  A  c o p y  o f  t h e

Statement of Audit  Changes described in Finding of Fact t t2" herein hras attached

to the Not ice of Def ic iency.

4. The Audit Division prepared a 1974 New York State Income Tax Resident

Return for pet i t ioners and calculated the personal l -ncome tax due based on

information furnished to it bv the Internal Revenue Service on a New York State

Income Tax Bureau Federal-State Match Card. Such card showed federal  adjusted

gross  income o f  $91,812.00  fo r  Har ry  K .  and Frances  B.  Megson.  In  de termin ing

the  tax  due,  the  Aud i t  D iv is ion  u t i l l zed  a  s tandard  deduct ion  o f  $2 ,000.00 .

However '  pet i t ioners clairned i temized deduct ions of $16,053.35 for Federal  tax

purposes. The Audit  Divis ion also al lowed pet i t ioners seven personal exemptions.

5. Pet i t ioner and Reino I tyyppa were equal partners, each with a one-half

interest,  in the Connect icut partnership of Megson and Hyyppa. Both men are

professional engineers and land surveyors. The partnershlp, dur ing the tax

year at issue, employed fourteen employees including two other engineers. I ts

engineering and land surveying business was largely conducted in Hartford and

Middlesex count ies in Connect icut.  No business was conducted in New York State

and none of i ts i -ncome was generated from New York sources. The partnershlpr
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which was formed on March 22, 1957, was very successful  with total  income

before  deduct ions  o f  $41I ,645.98  and ord inary  income o f  $217,652.56  fo r  L974.

6. Notwithstanding the partnershipts success, pet i t ioner deternined that

he wanted to r ,r i thdraw from the partnership. Pet i t ioner test i f ied that he "rras

under a lot  of  pressure, spent a lot  of  t ime away from the fani l -y.  We started

to consider a di f ferent l i fe style sometime in probably late January (of

1974) . "  As  a  resu l t ,  on  Apr i l  8 ,  1974,  pe t i t ioner  in fo rmed h is  par tner ,  Re ino

Hyyppa, that he was leaving the partnership. Pet i t ioner had decided to purchase

a farm with dairy and breeding catt le,  in Coopersvi l ler l  * .r  York.

7.  Pet i t ioner  test i f ied that  i t  was not  unt i l  l -a te July  that  h is  par tner

informed hiur  that  he in tended to buy out  pet i - t ionerrs in terest  in  the par tnership.

8.  The par tnership agreement  dated January 15,  1960 (here inaf ter  t t the

1960 agreementr ' )  prov ided in paragraph 19 that :

t t ( i )n  the event  that  e i ther  par tner  desi res to wi thdraw f rom the
business and sel l  h is  in terest  in  the said par tnership,  he shal l  g ive
wr i t ten not ice thereof  to  the other  par tner ,  who shal1 have an opt ion
for  a per iod of  s ix ty  days f rom the receipt  of  such wr i t ten not ice to
purchase said in terest  at  a pr ice determined in accordance wi th the
provis ions of  paragraph 11 and 15 hereof ,  payment  to be nade in the
same manner except the entire price wil l be covered by the promissory
note prov ided for  in  paragraph 15.r1

Paragraphs 11 and 15 of  the 1960 agreement  prov ided,  in  par t ,  as

fo l l ows :

"11. In the event of the death of a partner,  the surviving
partner shal l  pay the deceased partnerrs estate for his interest in
the  par tnersh ip . . . ,  the  ne t  share  va lue  o f  the  deceased par tner rs
interest in the partnership determined by its regular accountant by
adding to the eapltal  account of the deceased partner,  determined on
the cash account ing basis,  the deceased partnerts share of the value
of work in process, and accounts recelvable, plus in addit ion the sum
of  Ten Thousand ($10,000.00)  Do l la rs  represent ing  good w i l l - . . . " .

I  
According

and the record,
York.

to pet i t ioner,  Coopersvi l le is a
at t imes, refers to the farm as

section of Champlain, New York
being located ln Chanplain, New
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r t15. In the event that the value of such deceased partnerrs
interest as detetmined in paragraph 1l  hereof exceeds the total
proceeds of such pol ic ies, the surviving partner shal l  pay said total
proceeds to the representat ive of the deceased partnerrs estate, and
then concurrent ly wi- th such payment. . .shal l  execute and del- iver to
said legal representat ive a promissory note carrying no interest in
the amount of the excess of such value over the amount of such
insurance proceeds, said notes to be paid in monthl-y payments of
Three Hundred ($ :00 .00)  Do l la rs  each un t i l  fu l l y  pa id . . . r r .

9.  No part  of  the 1960 agreement speaks to the concept of l iquidat ion.

10. Al though pet i t ioner fel t  that rr ten thousand dol lars r^ras not enough for

the goodwil l " ,  on July 25, 1974, he oral ly accepted the terms for his withdrawal

specif ied in the 1960 agreement descr ibed in Finding of Fact "8rr herein since

tt the al- ternate choice of l iquidat ion was not pleasing to me because some of our

employees have become personal f r tends. I  knew their  fani l ies. I  did not want

to see the partnership l iquidated and these people put out of  work. t t

11. However,  on Ju1-y 26, L974, Reino Hyyppa informed pet i t ioner that he

would agree to an addit ional term "which represented a percent of an amount

over a f ixed f igure ($SS,OOO) that he would earn and then would al locate

addit ional monies to me.rf  But pet i t ioner never received any monies from Reino

Hryppa pursuant to such addit ional term.

12. I t  appears fron the record that nei ther pet i t ioner nor Relno Hyyppa

had legal counsel in negot iat ing the agreement dated August 16, 1974 under

which pet i t ioner withdrew from the partnership (hereinafter,  rr the I974 agteement").

David R. Lynch'  a Connect icut at torney, who represented the partnership during

1967 through 1974 and who prepared the L974 agreement test i f ied that he was

mereLy the "scrivenertt of such agreementr 'rdrawing the agreement that they

(Relno l{yyppa and pet i t ioner) had reached.r '  Mr.  Lynch test i f led that rrwe were

involved in a sale for Mr. Megson to Mr. Hyyppa."



-6 -

13. Pet i t ioner argues that the 1974 agreement was a purchase and sale

agreement between petitioner and Reino Hyyppa and points to (i) the language of

purchase and sale in the reci tals and sect ions 2,3 and 6 of the agreementr and

(i i )  that the agreement establ ished an ob1-igor-obl igee relat ionship between

petitioner and Reino Hyyppa rather than between petitioner and the partnership.

In the reci tals,  Reino Hyyppa is named as the acquirer of Megsonrs partnership

interest.  However,  use of the word,s rrret i re 'r  and t ' ret i r ing"z in the reci tals

and sect iort  2,  respect ively,  of  the 1974 agreement creates ambiguity whether

the withdrawal by pet i t ioner from the partnershlp was a sale or a l iquidat ion.

14. David R. Lynch test i f ied that he used the 1960 agreement as a basis

for the 1974 agreement.  Some of the terms of payment for pet i t ionerrs partner-

ship interest ref lect the 1960 agreement

15. Under the 1974 agreement,  Reino Hyyppa agreed to pay pet i t ioner:  ( i )

$10'000.00 upon execut i-on of the agreement for pet i t ionerrs interest in partner-

ship equipment as descr ibed in Schedule A attached to the agreement,  ( i i )

$10 '000.00  fo r  goodwi l l  to  be  pa id  pursuant  to ' ra  p romissory  no te  bear ing  no

interest,  payable in equal monthly pr incipal payments of Three Hundred ($300.00)

Dol lars commencing on the 5th day of November 1974.. ." ,  ( f i i )  f i f ty percent of

the accounLs receivabl-e to be col lected,3 rrrd ( iv) addit ional compensat ion as

described in Finding of Fact t t l l r r  herein.

,-  
A partner whose interest in a partnership is l iquidated, general ly is

referred to as a ret i r ing partner.

?-  The 1974 agreement provided that rral l  expenses, bi l ls for services to the
par tnersh ip '  debts  o r  o ther  ob l iga t ions . . .sha l l  be  deducted  f ron  funds  co l lec ted
f rom accounts  rece ivab le  and work  in  p rocess . . . t t .
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16. The 1974 agreement contained a covenant by petitioner not to comPete

and a provision whereby petitioner \rarranted that he had not contracted any

debtor obl igat ions with regard to the assets or property being transferred.

I7.  Pet i t ioner test l f ied that t ' (a)t  the t ime, I  had no intent ion of golng

back to Connect icut and I  didntt  object to i t  ( the covenant not to compete). t t

18. Pet i t ioner received a check in the amount of $10,000.00 on August 16,

L974 fxom Reino Hyyppa pursuant to paragraph 4 of the August 16, 1974 agreement.

On the same day, he also recelved a promissory note as described in Flnding of

Fac t  r r  15r r  .

L9. In a let ter dated June 1, 1978 from pet i t ioner to Richard E. Coffey

(Exhibi t  N),  pet i t ioner stated that "( f)rom August 24, I974 through Decembex 12,

L974 T received $50,000.00 frour the engineering f i rn al l  of  l t  being money from

accounts col lected for work completed pr ior to August 2, L974.t l

20. Pet i t ioner did not perform services for the partnership after August 4,

1974, whlch was the effect ive date of the 1974 agreement,  al though i t  was

executed on August 16, L974. August 4, 1974 vas chosen as the effect ive date

since it was the Sunday nearest to the last work week in Ju1y, and according to

petitioner ttthe intent and purpose was that the termination would be the end of

July,  adjusted to the end of the closest work week.t t

2L. Petitioner testified that Rel-no Hyyppa continued in business under the

name of Retno E. Hyyppa, dlb/a Megson and Hyyppa; that the business continued

to be listed in the telephone directory under ttMegson and Hyypparr; and that a

sign over the door to the business says Reino Hyyppa and irnnediately under it

ttMegson and Hyyppart.

22. David R. Lynch represented pet i t loners in the sale of their  residence

in Hebron, Connect icut.  The contract for the sale of the property was entered
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into on b1.ay 2L, 1974. Pet i t ioners had the r ight to occupy the prenises unt i l

September  I ,  L974,  and as  o f  August  16 ,  1974,  pe t i t ioner  was s t i l l  occupy ing

the premises.

23. On Apri l  4,  1974, pet i t ioner signed a contract for the purchase of a

farm in Coopersvi l le,  New York. The sel ler of  the farm, the Bechard family,

d id  no t  vacate  the  fa rm unt i l  August  14 ,  1974.  Pet i t ioner rs  w i fe ,  F rances  B.

Megson, and three of their  chi ldren preceded pet i t ioner to the farm on August 15,

1974 with the household goods. They did not stay in the house unt i l  August 16,

1974. Pet i t ioner lef t  Connect icut on August 17, L974 and stayed in the house

on that night.  However,  the closing on the farm was not unt i l  August 19, 1974.

24. In Coopersvi l le,  New York, pet i t ionerrs farming operat ion included the

raising of breeding and dairy catt l -e which pet i t ioner test i f ied lost uoney in

1974 " in the neighborhood of f i f teen thousand dol lars".

25 .  Pet i t ioner  tes t i f ied  tha t  he  is  I 'no t  qua l i f ied  to  answer . . . t t  why  he

did not report  a capital  gain result ing from the sale of his partnership

interest for the 1974 tax year.

26. Pet i t ioner did not present evidence of the I974 U.S. partnership

return of income for Megson and Hyyppa or of his 1974 United States income tax

return. However,  Exhibi t  J,  which is an al leged copy of such partnership

return, and Exhibi t  L,  which is an al leged copy of pet i t ionerrs 1974 United

States income tax return, r^rere introduced into evidence by the Audit Division

over  the  ob jec t ion  o f  pe t i t ioner fs  representa t ive .

27. Exhibi t  J shows that at  the end of the partnershiprs 1974 calendar

year ,  pe t i t ioner  s t i1 l  had a  cap i ta l  account  o f  $7 ,563.93 .  Exh ib i t  L  does  no t

show a capital  gain result ing from the sale by pet i t ioner of his partnership

interest.  Rather pet i t ioner reported $108,826.28 as ordinary partnership
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income on Schedules E and R of hls United States Individual Income Tax Return,

Fonn 1040, and on Schedule SE, pet i t ioner computed social  securi ty sel f-enployment

tax on such sum.

28. Pet i t ioner test i f ied that the reason why he did not f i le a New York

State income tax return for 1974 t twas because i t  was ny opinion that we had not

generated any taxable income in the State of New York and that we had taken a

loss on our farm". In addit ion, he test i f ied that he was not fani l iar with the

procedure for fil ing a return since he carne from a state that did not have a

state income tax.

CONCLUSIONS OF LAI^I

A. That the State Administrat ive Procedure Act $306.2 provides, in part ,

t ha t :

"A11 evidencer including records and docurnents in the possession
of the agency of which i t  desires to avai l  i tsel f ,  sha1l be offered
and made a part of the record, and all such documentary evidence may
be received in the forrn of copies or excerptsr or by l -ncorporat ion by
re f  e rence.  t t

Therefore, the Federal-State match card (Exhibi t  F),  page 2 of a United States

form 1040 (Exhibi t  I t )  ,  a copy of a United States forn 1040 (Exhibi t  L) ,  a dumy

return (Exhibi t  G) and a copy of a United States partnership return (Exhibi t  J)

were properly admit ted i -nto evidence.

B. That pursuant to Tax Law $689(e),  the burden of proof in this proceeding

is  on pet i t ioner .  There is  no jur isd ic t ion at  the adnin is t rat ive leve1 to

detern ine whether  $639(e)  is  unconst i tu t ional  s ince i t  i -mposes the burden of

proof  upon pet i t ioner ,  a l though we note that  the case c i ted by pet i t ioner ,

Peop le  ex  re l .  Mon jo  v .  S . ! .C . ,  2 I8  A .D. l  (3 rd  Dept .  1926>,  i s  no t  per t inent

since that case involved the taxat ion by New York of a resident of Connect icut



-10 -

while in the matter at hand, New York is seeking to tax the income of a New

York resident,  albei t  income derived from a Connect icut source.

C.  That  20  NYCRR 5102.2(d) (2 )  p rov ides  tha t  " (a )  domlc i . le  once es tab l i shed

continues until the person in question moves to a new l-ocation with the bona

f ide intent ion of uraking his f lxed and pernanent home there.t t  Pet i t ioner,

I larry K. Megson, moved to the farm in Coopersvi l - le,  New York, on August 17,

1974 with the intent to abandon his douric i le in Connect icut and to establ ish a

new domicile in New York. Therefore, on such date, he became a domicil-iary of

New York.

20  NYCRR $102.2(d) (5 )  p rov ides  tha t  r r (o ) rd inarT ly  a  w i fe 's  don ic i le

fo l lows tha t  o f  her  husband. . . t t .  There fore ,  pe t i t ioner ,  F rances  B.  Megson,

also became a domici l iary of New York on August 17, 1974 al though she moved

into the New York residence a dav earlier than her husband.

D. That pursuant to Tax Law $605(a)(1),  pet i t ioners were resident indivi-

duals of New York for the period August 17, 1974 through December 3l  '  1974.

E.  That  pursuant  to  Tax  Law $651(a) (1 ) (A) ,  s ince  pe t i t ioners  l , re re  requ i red

to f i le a federal  l -ncome tax return for 1974, they were required to f i le New

York income tax returns for 1974.4

F. That Tax Law $681 provides that:

t t ( i ) f  a taxpayer fai ls to f i le an l -ncome tax return required under
thls art ic le,  the tax commission is authorized to est imate the
taxpayerrs New York taxable income and tax thereon, from any informa-
t i o n  i n  i t s  p o s s e s s i o n . . . t t .

4 Pursuant
as residents
one return as
nonresidents.

to Tax Law $654(a),  pet i t ioners were required to f i le one return
for the port ion of the year durlng which they were residents, and
nonresidents for the port ion of the year during which they were
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Therefore, i t  was reasonable for the Audit  Divis ion to est imate pet i t ionerst

New York taxable income and tax thereon based on information in i ts possession

lncluding the Federal-State match card (Exhibi t  F),  and pursuant to Tax Law

5689(e),  the burden of proving that such est imate r{ras incorrect shi f ts to

pet i t ioners .

G. That pet i t ioners have fai led to sustain their  burden of proof to show

that the income from the Connecticut partnership of Megson and llyyppa should be

character ized and treated as a capital  gain on the sale of Harry K. Megsonrs

interest in the partnership.5 The pet i t ioner fai led to explain why the partner-

ship return for 19746 shows that at  the end of the partnershipts 1974 calendar

year '  Pet i t ioner st i11 had a capital  account since i f  he had sold his partnership

interest pursuant to the 1974 agreement,  his capital  account would be reduced

to zero. In addit ion, pet i t ioner fai led to explain why on his 1974 United

States incorne tax returrrrT h" did not report  a capital  gain i f  in fact he sold

his partnership interest.  We note that the economl-c consequences of the sale

of a partnership interest and the l iquidat ion of a partnership t  s interest may

be indist inguishable. Finding of Fact "10" ref lects pet i t ionerrs fai lure to

understand that a l iquidat i -on of hls partnership interest does not necessari ly

5 , f  such income was character ized as a capital  gain, i t  would not be
taxable to New York since it would have been earned during the period that
pet i t ioner vras a donici l iary of Connect icut.

6"  Pet i t ioner  ob jec ted  to  the  in t roduc t ion  o f  the  Aud i t  D iv is ionrs  copy  o f
such return. Nevertheless, i t  is reasonable to assume the accuracy of such
copy, since i f  pet i t ionerts copy of his return showed that his capital  account
was zero, he would have certainly introduced i t  into evidence.

-'  t r r le also assume the accuracy of the Audit  Dl-vis ionrs copy of pet i t ionerts
United States income tax return which shows the fai lure by pet i t ioner to report
a capital  gain from the sal-e of his partnership interest dur ing 1974. I f
pet i t ionerts copy of his return showed that he reported such eapital  gain, i t
is reasonable to assume that he woul-d have introduced it into evidence.
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mean the l iqu idat ion of  the business,  and that  the sale of his partnership

o f  the  bus iness .interest would not necessari ly prevent the l iquidat ion

Rather ,  tax considerat ions general ly  contro l  the form in which a par tner fs

withdrawal fron a partnership is cast.

H.  That  20  NYCRR 5148.6  prov ides ,  in  par t ,  as  fo l lows:

t'Where a member of a partnership changes his status from resident
to nonresident or v ice versa, his distr ibut ive share of partnership
incomer gain, loss and deduct ion sha1l be included in the computat ion
of his taxable income for the portion of the taxable year in which or
with which the taxable year of the partnership ends, and treatnent of
his distr ibut ive share for New York lncome tax purposes shal l  be
determined by his status as a resident or nonresident at such t ime.
Such distr ibut ive share of partnership income, gain, loss and deduct ion
is not prorated between the separate resident and nonresident returns
required under this Part .rr

Since pet i t ioner r^7as a resident of New York on December 31, 1974, the

day on which the I974 taxable year of the partnership ended, his distr ibut ive

share from the partnership is taxable by New York pursuant to Tax Law 5611 and

5612. Since pet l t ioners are taxable as resident indlviduals of New York, i t  is

irrelevant that

In addit ion, we

Conmission, 448

federal  adjusted

the distr ibut ive share is der ived from a

note that the case ci ted by pet i t ioners,

N . Y . S . 2 d  8 9 1 ,  i s  n o t  p e r t i n e n t  s i n c e  l n

gross income did not include the ent ire

Connect lcut partnership.

Mclaughlin v. State Tax

that matter the taxpayerrs

distr ibut ive share of

income from a l,rlest German partnership since the controlling provisions of the

Internal Revenue Code did not mandate taxat ion of the pet i t ionerrs ent ire

distributive share when she hras a resident of the United States for only the

last  month of the year at issue. In the matter at hand, however,  pet i t ionersr

federal  adjusted gross income, which is  the star t ing point  for  ca lculat ing

pet i t ionerst New York adjusted gross income under Tax Law S612, does include

pet i t ionerrs ent ire distr ibut ive share from the Connect icut partnership.



_  1 3 _

I.  That al though the Audit  Divis ion properly est imated pet i t ioners'  New

York taxable income and tax thereon, i t  is reasonable to permit  pet i t ioners to

ut. i l ize their  actual deduct ions and/or credits fox 7974 in l ieu of a standard

deduct ion as they have requested. Therefore, the Audit  Divis ion is directed

to al low appropriate i temized deduct. ions attr ibutable to New York.

J.  That pet i t ioners'  fai lure to f i le a 7974 New York State income tax

return was due to reasonable cause and not wi l l fu l  neglect.  Accordingly,  the

pena l t ies  asser ted  pursuant  to  Tax  law 5685( " ) ( t )  and $685(a) (2 )  a re  cance l led ,

and in te res t  shou ld  be  ca lcu la ted  as  prescr ibed by  law.

K. That the pet. i t ion of Harry K. and Frances B. Megson is granted to the

ex ten t  ind ica ted  in  Conc lus ions  o f  Lawt t l t ' and  "J " ,  supra ,  and tha t ,  except  as

so granted, the pet i t ion is in al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

JUL 0 .1 1983
PRBSIDENT

e.K
COMMISSIONER

COIIMISSI


