
STATE OF NEW YORK

STATE TAX COMMISSION

In the Uatter of  the Pet i t ion
o f

Francis l .  & Patr ic ia M. McKone

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
1 . 9 7 6 .

AT'FTDAVIT OT' MAIIING

State of New York
County of Albany

connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 22nd day of JuIy,  1983, she served the within not ice of Decision by
cert i f ied mai l  upon Francis L. & Patr ic ia M. McKone, the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Francis L. & Patr ic ia M. McKone
c/o Albany FeIt  Co.
Box 1109
Albany, NY I220L

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the united states Postal  service within the state of New york.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
22nd day of July,  1983.

AUIHORIZED TO ADITINISTER
OAIHS PI'RSUANT TO TAX IJIW
SECTION 174

that the said addressee is the pet i t ioner
forth on said l rrapper is the last known address



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Francis L. & Patr ic ia M. McKone

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
7976.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 22nd day of July,  1983, she served the within not ice of Decision by
certified mail upon T. Kevin Fahey the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

T. Kevin Fahey
Coopers & lybrand
One lincoln Center
Syracuse, NY 13202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herei-n and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
22nd day of July, 1983.

AU?HORIZED TO ADI,{INISTER
OATHS PURSUANI I0 TAJI IJAW
SECTION I?d



STATE OF  NEW YORK
STATE TAX COMMISSION

ALB,ANY, NEW YORK 12227

JttLy 22, 1983

Francis L. & Patr ic ia M. McKone
c/o Albany Felt  Co.
Box 1109
Albany, NY 12207

Dear  Mr .  &  Mrs .  McKone:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative IeveI.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Buildiag if9 State Campus
Albany, New York 12227
Phone // (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
T. Kevin Fahey
Coopers & Lybrand
One Lincoln Center
Syracuse, NY 13202
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

FRANCIS L. MCKONE and PATRICIA M. MCKONE

for  Redeterminat ion of  Def ic iencl -es or  for
Refund of Personal Incone Tax under ArticLe 22
o f  t he  Tax  Law fo r  t he  Yea r  1976 .

1.  Pet i t ioners,  Francis  L.  McKone and Patr ic ia M.

jo int  New York State Income Tax Resident  Return for  the

lndicated that  they were nonresidents of  New York State

August  13,  1976 and,  res idents of  the State f rom August

Peti t ioners, Francis L. McKone and Patr ic ia M. McKone, cfo Albany Felt

Co.,  Box 1109, Albany, New York I220I,  f i led a pet i t ion for redeterminat ion of

def ic i-encies or for refund of personal income tax under Art ic le 22 of the Tax

Law fo r  the  year  1976 (F i le  Nos.  26425 and 27004) .

A snal l  c la ims hear ing was held before James Hoefer ,  Hear ing Of f icer '  a t

the of f ices of  the State Tax Commisslon,  Bui ld ing / /9 ,  State Campus,  Albany,  New

York,  on January 14,  1982 at  11:00 A.M. Pet l t ioner  Francis  L.  McKone appeared

wi th Coopers & Lybrand (T.  Kevin Fahey,  Esg. ,  o f  counsel) .  The Audl t  Div is ion

appea red  by  Pau l  B .  Cobu rn ,  Esq .  (Ha r r y  Kad i sh ,  Esq . ,  o f  eounse l ) .

ISSUE

Whether pet i t ioners,  Francis  L.  Mckone and Patr ic ia M. McKone,  r^rere

dornic i led in  New York State for  the ent i re year  of  1976 and therefore were

resident individuals for all of said year in accordance with the meanlng and

in ten t  o f  sec t i on  605 (a )  (1 )  o f  t he  Tax  Law.

FINDINGS OF FACT

DECISION

McKone, tirnely filed a

year L976 wherein they

from January 1, 1976 to

L4, 1976 through the end
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of  the year .  Said return c la imed a refund due pet i t ioners in  the amount  of

$1 ,180 .00 .

2.  Pr ior  to  author izLng the c la i rned refund of  $1,180.00,  the Audi t

DivLsion examLned pet i t ionersr I976 return and determined that they had not

incurred a change of resldence to New York in L976, but instead, were taxable

as fu1l-year resident individuals.  As residents of New York State for the

ent ire year,  the Audit  Divis ion asserted that al l  income earned by pet i t ioners,

regardless of source, was taxable. Accordingly,  the refund as requested by

pet i t ioners was not granted and, in l ieu thereof,  the Audit  Divis ion asserted,

via separate not ices of def ic iency dated March 16, 1979, that pet i t ioner

Francis L. McKone had a def ic iency in personal income tax of $41898.98 and that

pe t i t ioner  Pat r i c ia  M.  McKone had a  de f ic iency  in  tax  o f  $156.79 .  Other

adjustments were made which were premised solely upon holding pet i t ioners

taxable as ful l -year residents. Accordingly,  any decision affect ing pet l t lonersf

resident status wi l l  necessari ly af fect these other adjustments a1so.

3. Tn L967, pet i t ioner Francis L. McKone accepted permanent employnent

with the Albany Internat ional Corp. (hereinafter "AIC") and, in conjunct lon

with said employment, he and his family moved from Massachusetts to Albany, New

York, the locat ion of his employment with AIC. Pet i t loners purchased a house

in the Albany area, registered to vote in New York State, obtained New York

drivers l icenses, opened bank accounts in New York and enrol led their  chi ldren

in  loca l  schoo ls .

4. Frorn 1967 unt i l  approximately the early part  of  1973, pet i t loner

Francis L. McKone llved and worked in Albany, Nehr York. In the early part of

1973, Mr. McKone was promoted to president of Albany Felt  of  Canada, a divis ion

of AIC. Pet i t ioners sold thelr  home in Albany, New York in June, 1973 and soon
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therea f te r  purchased a  house in  Quebec,  Canada,  fo r  $60r000.00 .  Pet i t ioners

let their  New York dr ivers l icenses expire, opened bank accounts ln Canada and

enrol led their  chi ldren in school in Canada.

5. Pet i t ioner Francis L. McKone's employment r^r i th Albany Felt  of  Canada

was of a pennanent nature and of lndef ini te durat ion. There existed no wri t ten

contract under which pet i tLoner accepted the Canadian posit ion, al though i t  was

AIC pol icy to def ine by contract the durat ion of an appointment to an overseas

posit ion. Pet i t loners entered Canada on a permanent resident visa, thereby

becoming landed immigrants, and paid income taxes to the Canadian government ln

1973,  1974,  1975 and 1976.  Whi le  in  Canada,  pe t i t ioner  Franc is  L .  McKone

joined the Canadian Manufacturersf Associat lon and the Canadian Pulp and Paper

Assoc ia t ion .

6. Pet i t ioner Francis L. McKone was born and spent most of his l - i fe,

unt i l  1967, l iv ing and working in Massachusetts.  Pet i t ioner Patr ic ia M. McKone

was born in Canada; however,  she attended col lege in Massachusetts where she

met Francis L. McKone. Mrs. McKone became a natural ized United States ci t izen

in 1955 in order to obtain a teacherfs l icense. Both pet i t ioners retained

their  status as United States ci t izens whi le l iv ing in Canada.

7. In March or Aprl l  of  1976, AIC directed pet i t ioner to temporarlLy take

over a major div is ion in Appleton, l l isconsin, which was in some dl f f icul ty fron

an operating standpoint. Although this assignment qras temporary in nature,

pet l t ioner bel ieved that once the problems in Wisconsin were resolved he would

be reassigned to some major div is ion located wLthin the United States. Whi le

working in Wl-sconsin, Mr. McKoners family cont inued to reside in Canada.

B. In June, 1976, i t  became known to Mr. McKone that upon conplet ion of

his temporary assignment in I' l isconsin, that he would be relocated by AIC back
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to i ts Albany, New York headquarters. Accordingly,  the house in Canada was

sold and a new residence was purchased in Glenmont,  New York, with both the

sale and purchase taking place in July,  L976. Mrs. McKone and the chi ldren

f irst  occupied the new residence in Glenmont,  New York, on August 13'  1976.

Mr. McKoners assignment in Wisconsin was not conpleted unt i l  Novenber 1, L976'

at which time he joined his famlly and began working for AIC in Albany, New

York .

9, Whi le residing in Canada f .rom L973 to August,  1976, pet i t ioners only

contact with New York State was the occasional at tendance by pet i t ioner Francis L.

McKone at AIC business meetings scheduled in the Albany, New York headquarters.

Neither pet i t ioner had relat ives that l ived within New York State nor did

pet i t ioners vote in any Federal  or State elect lons whi le residing in Canada.

Pet i t ionersr cemetery plots were located ln Massachusetts.

CONCLUSIONS OF LAW

A. That  sect ion 605(a)  (1)  of  the Tax Law def l -nes a res ident  lnd iv idual  as

an individual who is douriciled in this state, unless he maintains no permanent

p l -ace of  abode in th is  s tate,  mainta ins a permanent  p lace of  abode e lsewhere

and spends in the aggregate not more than thirty days of the taxable year in

th i s  s ta te .

B.  That  a domic i le  once establ ished cont inues unt i l  the person in quest ion

moves to a nerir location with the bona fide intention of rnaking his flxed and

permanent home there. No change of domicile results from a removal to a nel{t

locat ion i f  the in tent lon is  to  remain there only for  a l iur i ted t ine;  th is  ru le

appl ies even though the indiv idual  may have sold or  d isposed of  h is  former

home.  [ 20  NYCRR 102 .2 (d )  (2 )  ] .
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C. That domici le is not dependent on ci t izenship; that is,  an immigrant

who has permanently established his houre in New York is domiclled here regardLess

of whether he has become a United States ci t izen or appl ied for c i t izenshLp.

However,  a United States ci t izen wi l l  not ordlnari ly be deemed to have changed

his dornici le by going to a foreign country unless i t  is c lear ly shown that he

intends to remain there perrnanent ly.  For example, a United States cl- t izen

douriciled in New York, who goes abroad because of an assignment by his employer

or for studyr research or recreat ion, does not lose his New York douric i le

unless it is clearly shown that he intends to remain abroad permanently and not

to  re tu rn .  120 NYCRR L02.2(d)  (3 )  l .

D. That the general  presumption against a foreign dornici le is stronger

than the general presumption against a change of domicile (Matter of Newcomb,

1 9 2  N . Y . 2 3 8 ;  M a t t e r  o f  B o d f l s h  v .  G a l l n a n  5 0  A . D . 2 d  4 5 7 ) .  T h i s  b u r d e n  i s

increased by the strong presumption against acquisi t ion of a foreign domici le

( M a t t e r  o f  K l e i n  v .  S . T . C . ,  5 5  A . D . 2 d  9 8 2 , 9 8 3 ,  M a t t e r  o f  B o d f i s h  v .  G a l l m a n '

s u p r a  4 5 8 ) .

E.  That  pet i t ioners have fa i led to c lear ly  show that  thel r  move to Canada

was of  such a permanent  nature as to ef fect  a change of  donic i le .  Mr.  McKoners

t ransfer  to  Canada was at  the request  of  h is  employer  and wi th in the realm of

hLs dut ies as a corporate of f icer .  Therefore,  pet i t ioners were domic i led ln

New York State for  the ent j . re year  1976 and res idents for  a l l  o f  sa id year

wi th in the meaning and intent  of  sect ion 605(a)  (1)  of  the Tax Law.
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denied

DATED:

That  the pet i t ion of  Francis

and the not ices of  def lc iency

Albany, New York

and Patricia M. McKone is

16, I979 are sustained.

STATE TAX COMMISSION

-6 -

L.  McKone

dated March

JUL 2 2 1983


