
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

John K. McKinley
and Helen H. McKinlev

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax law for the Year
1 9 7 6 .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
24Lh day of January, 1983.

State of New York
County of Albany

Kathy Pfaffenbach, being dury sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 24th day of January, 1983, she served the within not ice of Decision
by cert i f ied mai l  upon John K. McKinleyrand Helen H. McKinley the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

John K. McKinley
and Helen H. McKinley
5  Sear les  Rd.
Darien, CT 06820

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the united states Postal  service within the state of New york.

AFFIDAVIT OF MAITING

that  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is the last known address

AUTHORIZED TO ADMINISTER
glils PuRsuANr r0 TAi r,Ab
SECTIO}I 174



STATE 0F NEIlr YORK

STATB TAX COMMISSION

In the Matter of the Pet i t ion
o f

John K. McKinley
and Helen H. McKinlev

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the Year
7 9 7 6 .

ATFIDAVIT OF MAIIING

State of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
enployee of the Department of Taxat ion and Finance, over 18 years of age, and
thaL on the 24th day of January, 1983, she served the within noLice of Decision
by cert i f ied mai l  upon Douglas J.  Green the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Douglas J.  Green
Peat ,  Uarwick ,  Mi tche l l  &  Co.
345 Park Ave.
New York ,  NY 10154

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuitody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
24Lh day of January, 1983.

AUTHORIZED TO ADI{INISTER
OATHS PURSUANT TO TAx IJAIry
SECTION 174



John K. McKinley
and Helen H. McKinlev
5  S e a r l e s  R d .
Darien, CT 06820

Dear  Mr .  &  Mrs .  McKin lev :

P1ease take  no t ice  o f  the
herewith.

STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 24, 1983

Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed

You have now exhausted your right
Pursuant  to  sec t ion(s )  690 o f  the
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i l  Prac t ice
Supreme Court of  the State of New
date  o f  th is  no t ice .

of review at the administrat ive leveI.
Tax law, any proceeding in court  to review an
Commission can only be inst i tuted under

Laws and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / f  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Represent .a t i ve
Douglas J.  Green
Peat ,  Marwick ,  Mi tche l l  &  Co.
345 Park Ave.
New York ,  NY 10154
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

J0Hl\l K. MCKINLEY and HELEN H. MCKINLEY

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 o f  the  Tax  Law fo r  the  Year  L976.

DECISION

Pet i t ioners ,  John K.  McKin ley  and He len  H.  McKin ley ,  5  Sear les  Road,

Dar ien ,  Connect icu t  06820,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency

or for refund of personal-  income tax under Art ic le 22 of the Tax Law for the

year 7976 (I ' i le No. 30602).

A formal hearing was commenced before Arthur Bray, Hearing Off icer,  at  the

off ices of the Stat.e Tax Commission, Two ldor ld Trade Center,  New York, New

York ,  on  November  17 ,  1981 a t  2 ;45  P.M.  and cont inued to  conc lus ion ,  a t  the

same o f f i ces ,  on  Apr iL  27 ,  L982 a t  2 :45  P. I I .  Pe t i t ioner  appeared by  Peat ,

M a r w i c k ,  X i t c h e l l  &  C o .  ( D o u g l a s  J .  G r e e n ,  C . P . A .  a n d  E u g e n e  S c h o r r ,  C . P . A . ) .

The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (Samuel  Fruend,  Esq. . ,

o f  c o u n s e l ) .

ISSUE

Whether the days worked at home by pet i t ioner

days worked outside of New York State for purposes

FINDINGS OF FACT

are  proper ly  cons idered as

of  income a l loca t ion .

1 .  Pet i t ioners ,  John K.  McKin ley  and He len  H.  McKin ley ,  t ime ly  f i led  a

joint New York State Income Tax Nonresident Return for the year 7976. There-

after,  pet i t ioners f i led an amended joint  New York State Income Tax Nonresident

Return  fo r  I976.  0n  bo th  re tu rns ,  pe t i t ioners  a l loca ted  Mr .  McKin ley 's  sa la ry
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sources within and without New York State based, in part ,  on days

h is  res idence in  Connect icu t .

2.  On February 72, 1980, pet i t ioners executed a Consent Extending The

Period of Assessment of Personal Income Tax and Unincorporated Business Tax for

the  year  end ing  December  31 ,  1976 Lo  on  or  be fore  December  31 ,  1980.

3. 0n March 20, 1978, the Audit  Divis ion issued a Statement of Audit

Changes, which asserted a def ic iency of personal income tax based upon the

disal lowance by the Audit  Divis ion of the claim that twenty-eight.  days worked

at home const i tuted days worked outside of New York State for purposes of

a l loca t ing  wages. '  Accord ing ly ,  on  Apr i l  11 ,  1980 the  Aud i t  D iv is ion  issued a

Notice of Def ic iency assert ing personal income tax due in the amount of

$4 ,014.01  p lus  in te res t .  The amount  o f  in te res t  asser ted  to  be  due in  the

Not ice  o f  Def ic iency  was $91499.74 .  However ,  i t  appears  tha t  there  was an

error in conput ing the interest. .

4 .  In  7976,  Mr .  McKin ley  was the  pres ident  o f  Texaco,  Inc .  ( "Texaco" ) .

During the period in issue, Texaco operated in 130 countr ies or terr i tor ies.

Many countr ies in which Texaco operated did not ut i l ize Saturdays or Sundays

as non-working days. In addit ion, the di f fer ing t ime zones in which Texaco

opera ted  d id  no t  cor respond to  " regu la r "  o f f i ce  hours  in  New York .  As  pres ident

of Texaco, Mr. McKinley had to be avai lable t .o respond to worldwide decisions

or emergencies every day of the week on a twenty-four hour a day basis.  Mr.

McKin1ey's attent ion would be cal led to such events as environmental  disasters,

f i res, storms, accidents involving employees, enactment of government regulat ions,

r io ts ,  and insur rec t ions .

5 .  The necess i ty  o f  Mr .  McKin ley 's  ava i lab i l i t y  on  a  cont inuous  bas is  was

recognized by the Execut ive Committee of the Board of Directors of Texaco at

i t s  meet ing  on  September  9 ,  7977.  The minutes  o f  th is  meet ing  s ta te ,  in  par t :
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"0n SepLember 9, 197I,  Lhe Committee 'directed that the Chief
Execut ive Off ice of the Company (def ined for this purpose as

and the President) sni f f ,  have readi ly-avai lable
to them at al l  t imes whereever they may work and reside ade-
quate ground and air  t ransportat ion faci l i t ies and al ternat ive
communicat ion systems and such f i les and records as may be
reasonably necessary for them to conduct the affairs of the
Company and adequately to cope with emergencies that may ar ise. " '

6.  In order to be able to respond to such emergencies, the Board of

Directors determined by resolut ion that Mr. McKinley was to have access to a

worldwide communicat ions capabi l i ty on a "twenLy-four hour a day basis" every

day  o f  the  week.  There fore ,  Texaco prov ided such a  capab i l i t y  a t  Texacors

headquarters in Harr ison, New York. In addit ion, Texaco equipped Mr. McKinley's

home with a base stat ion with two radio channels assigned to Texaco. These

radios were capable of obtaining remote access to telephone l ines in the event

local telephone service was interrupted. Mr. McKinley's personal automobi le,

which was provided by Texaco, had a simi lar communicat ions capabi l i ty.  Addit ional

communicat ions equipment in pet. i t ioner 's home included a telephone recorder,

Lwo Lelephone l ines, and twenty-four hour a day dictat ion capabi l i ty.

CONCTUSIONS OF tAW

A. That any al lowance for the earnings of nonresident employees and

off icers for days worked outside of New York must be based upon the performance

of services which of necessity -  as dist inguished from convenience - obl igate

the employee to out-of-state dut ies in the service of his employer (20 NYCRR

131 .  16 )

B. That the services performed by pet i t ioner at his residence in Connect icut

were so performed for pet i t ioner 's convenience and not Lhe necessity of the

employer.  Therefore, the days worked by pet i t ioner at his Connect icut residence

may not be considered days worked outside of New York State within the meaning

and intent of  sect ion 632(c) of the Tax law and 20 NYCRR 131.15.
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C. That the pet i t ion of John K. McKinley and Helen H. McKinley is denied

and the  persona l  income tax  asser ted  on  the  Not ice  o f  Def ic iency  issued Apr i l  11 ,

1980 is sustained. However,  the Audit  Divis ion is directed to recompute the

amount of interest that is lawful ly owing.

DATED: Albany, New York STATE TAX COMMISSION

JAN 2 41983
-ACTING


