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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitl-on
of

Albert  E. McFerran, Jr.
And Mary P. McFerran

for Redeterminat ion of a Def lc iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
L 9 7 9 .

: AFFIDAVIT OF MAILING

State of New York
County of Albany

Connie Hagelund, belng duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 29th day of June, 1983, she served the wlthin not ice of Decision by
cert l f led mal l  upon Albert  E. McFerran, Jr.  and Mary P. McFerran the pet i t ioner
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid rrrapper addressed as fol lows:

Albert  E. McFerran, Jr.
And Mary P. McFerran
131 Clerrnont St.
Albany, NY 12203

and by depositing same encLosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the excl-usive care and custody of
the Unlted States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
hereln and that the address set forth on said hrrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
29th day of June, 1983.

AUTHORIZED 10 ADMINISTER
0ATHS PURSUAIIT T0 TN( IJ.AW
SECTI0N l74t



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 29, 1983

Albe r t  E .  McFer ran ,  J r .
And Mary P.  McFerran
131  C le rmon t  S t .
Albany, NY 12203

Dear  Mr .  &  Mrs .  McFer ran :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  690 of  the Tax Law, any proceeding in  cour t  to  rev iew an
adverse decis ion by the State Tax Commission can only be inst i tu ted under
Art ic le  78 of  the Civ i l  Pract ice law and Rules,  and must  be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
da te  o f  t h i s  no t i ce .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
wi th th is  decis ion rnay be addressed to:

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Building /f9 State Campus
Albany, New York L2227
Phone / /  (5r8) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pe t i t i one r ' s  Rep resen ta t i ve

Taxing Bureaut  s  Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t . ion

o f

ATBERT E. MCFERRAN, JR. and MARY P. MCFERRAN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art-icLe 22
of the Tax law for the Year 1979 _

Whether pet i t ioners

deduct ions ,  an  es t imated

$ 5 , 6 3 0 . 0 0 .

are  en t i t led  to  c la im,  as

l o s t  s a l a r y  o f  $ 1 8 , 0 0 0 . 0 0

DECISION

misce l laneous i temized

and loan repayments of

Pet i t . ioners ,  A lber t .  E .  McFer ran ,  J r .  and Mary  P.  McFer ran ,  131 C lermont

Street,  Albany, New York 12203, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of personal income tax under Art ic le 22 of the Tax law

for the year L979 (Fi le No. 32569) .

A  smal l  c la ims hear ing  was he ld  be fore  James Hoefer ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, Bui lding 9, State Campus, Albany, New

York ,  on  January  72 ,  7982 a t  10 :45  A.M.  Pet i t ioner  A lber t  E .  McFer ran  appeared

pro se and for his wife.  The Audit  Divis ion appeared by Paul B. Coburn, Esq.

(Har ry  Kad ish ,  Esq.  ,  o f  counse l ) .

ISSUE

FINDINGS OF FACT

1.  Pet i t ioners ,  A lber t  E .  McFer ran ,  J r .  and Mary  P.  McFer ran ,  t imery

f i led a joint  New York State Income Tax Resident Return claiming that a refund

was due them in the amount of $793.57. Total  New York income report .ed on said

return amounted to $221864.00, whi le the claimed New York i temized deduct ion

Lota led  $28 '509.00 .  Inc luded in  the  New York  i temized deduct ion  f igure  was a
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$ 2 3 ' 6 3 0 . 0 0  m i s c e l l a n e o u s  d e d u c t i o n  f o r  l o s t  s a l a r y  o f  $ 1 8 , 0 0 0 . 0 0  a n d  l o a n

r e p a y m e n t s  o f  $ 5 , 6 3 0 . 0 0 .

2 .  The Aud i t  D iv is ion  d id  no t  au thor ize  the  re fund o f  $793.57  as  reques ted

on pet i t ioners'  return, but instead, issued a Statement of Refund Adjustment

where the fol lowing explanat ion and recomputat ion was offered:

State and local income tax refunds are not taxable to New
York St.ate and should be subtracted on l ine 2.

Future earnings which employees would have earned do not
cons t i tu te  a  deduct ib le  loss .  A lso ,  inab i l i t y  to  ob ta in
ful l  employment does not give r ise to a loss. Therefore,
Lhe mainLenance o f  income to ta l  exc lus ion  o f  $23r630.00
cons is t ing  o f  es t imated  sa la ry  o f  $18r000.00  and repa)ment
o f  l o a n s ,  e t c .  i s  d i s a l l o w e d .

RECOMPUTATION

Income per return
Less: State and local income tax refunds
New York income
I temized deduct . ions  less  $23,630.00  loss
d isa l lowed
Balance
Exempt.ions
Taxable income

Tax
Tax withheld
Refund
In teres t
Total

$22 ,864 .0A
565 .00

$ 2 2 , 2 9 9 . 0 0

4 , 5 2 2 . A 0
$r7  ,777  .Ao

4 ,200 .00
$13 ,577 .00

$  731 .93
793 .57

€-----6T:64,
r .92

5-----4.56

3. Pursuant to the above mentioned Statement of Refund Adjustment,  the

Aud i t  D iv is ion ,  v ia  no t ice  o f  d isa l lowance da ted  November  18 ,  1980,  fo rmal ly

adv ised pe t i t ioners  tha t  the i r  $793.57  c la im fo r  re fund was a l lowed in  the

amount  o f  $61.64  and d isa l lowed in  the  amount  o f  5731.93 .  A  check  in  the

amount of $63.56 from the Department of Taxat ion and Finance made payable to

pet i t ioners  was re tu rned by  sa id  pe t i t ioners  as  unacceptab le .

4 .  Pr io r  to  the  tax  year  in  ques t ion ,  pe t i t ioner  A lber t  E .  McFer ran ,  J r .

had been a tenured school teacher with the Enlarged City School Distr ict  of
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Troy, New York. For approximately the last 11 years Mr. McFerran has been

invol-ved in a rather long and protracted lega1 batt le with the school distr ict ,

f i rst  over a salary dispute and next over an indef ini te suspension which

occured on January B, 7975. As of the date of this hearing, pet i t ioner Albert

E .  McFer ran ,  J r .  had no t  been re ins ta ted  by  the  schoo l  d is t r i c t .

5 .  Pet i t ioner  A lber t  E .  McFer ran ,  J r .  be l ieves  tha t  he  was i l lega I ly

suspended from his emplo5rment and should, therefore, be ent i t led to deduct the

es t imated sa la ry  o f  $18,000.00  wh ich  he  never  rece ived.  Due to  h is  lack  o f

ful l  t ime employment,  Mr. McFerran was required to take out loans in order to

meet everyday expenses. He contends that the repayment of these loans, both

pr inc ipa l  and in te res t ,  a re  a lso  deduct ib le .  Pet i t ioners  c la imed deduct ion  fo r

loan repayments ,  inc lud ing  bo th  p r inc ipa l  and in te res t ,  to ta led  $5 ,630.00 .  The

port ion of the loan repaJrments which represented interest charges totaled

s726.s3.

6.  Pet i t ioners  incor rec t ly  to ta led

page 2, Schedule B of their  return. The

p r o p e r l y  t o t a l e d ,  a m o u n t s  t o  $ 3 1 , 1 1 5 . 4 3 ,

re tu rn .

the New York i temized deduct ion on

New York i temized deduct ion, when

and no t  $28,509.00  as  shown on Lhe

CONCIUSIONS OF IAId

A. That there are no provisions in ei ther the Internal Revenue Code or

Art ic le 22 of the New York State Tax law which would permit  pet i t ioners to

c la im,  as  deduct ions ,  the  es t imated  los t  sa la ry  o f  $181000.00  and the  loan

repa l rments  o f  $5 ,630.00 .  The Un i ted  Sta tes  Tax  Cour t  op ined in  Bos t ick  v .

Commiss ioner ,  16  TCM 1008,  tha t ' t l t  i s  we l l  es tab l i shed tha t  fa i lu re  to  rece ive

expected income does not  g ive r ise to a deduct ib le loss"  and that  I 'The loss of

work which produces wages does not  g ive r ise to any loss deduct i -on under the



Internal Revenue Code"

3 9 0  F 2 d  5 9 8 .  )

( A l s o  s e e :
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Marks  v .  Commiss ioner ,  25  TCM 338,  a f f 'd

B. That the port ion of the disal lowed loan repayments which represent

inLeres t  charges ,  i .e .  $726.53 ,  a re  p roper ly  deduc t ib le  as  an  add i t iona l

interest expense under sect ion 163 of the Internal Revenue Code. That the

al lowable New York i temized deduct ion, af ter correct ion of the addit ion error

re fe r red  to  in  F ind ings  o f  Fac t  "6" ,  supra ,  i s  $B ,2 r r .96 ,  computed as  fo l lows:

New York i temized deduct ion from
Schedu le  B  as  cor rec t ly  to ta led

Less :  D isa l lowed deduct ion  fo r  los t
salary and loan repalrments

Ba lance
Add: Addit ional interest expense
Al lowable New York I temized Deduct ion

$31 ,115 .43

23 ,630 .00
$  7 ,485 .43

726 .53
$_!,211J6

C. That the Audit  Divis ion fai led to give pet i t ioners credit  for the

household credit  pursuant to sect ion 606(b) of Lhe Tax Law. Accordingly,

pet i t ioners'  personal income tax l iabi l i ty for the year 1979 is to be reduced

by a  househo ld  c red iL  o f  S35.00 .

D.  That  the  pe t i t ion  o f  A1ber t  E .  McFer ran ,  J r .  and Mary  P.  McFer ran  is

gran ted  to  the  ex ten t  ind ica ted  in  Conc lus ions  o f  Law "Bt tandt tCt t ,  supra ;  tha t

the Audit  Divis ion is directed to recompute pet i t ioner 's I979 New York State

personal income tax l iabi l i ty consistent with the decision rendered hereinl

that the Audit  Divis ion is directed to authorize a refund to pet i t ioners of any

overpa}ment plus interest;  and that,  except as so granted, the pet i t ion is in

a I I  o ther  respec ts  den ied .

DATED: Albany, New York srATE TAx cOMMrssrON

JUN 291983


