
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Edward F. & Elizabeth C. McDougal

for Redetermination of a Deficiency or for Refund
of Personal Income and UnincorporaLed Business
Taxes under Articles 22 ar'd 23 of the Tax law and
Chapter 46, Tit le U of the Administrative Code of
the City of New York for the Years 7976 and 1977.

That deponent further says
herein and that the address set
of  the pet i t ioner .

Sworn to before ne this
28Lh day of  September,  1983.
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AFFIDAVIT OF MAII.ING

that the said addressee is the petit ioner
forth on said \{rapper is the last known address

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
28th day of September, 1983, she served the within notice of Decision by
cert i f ied mail upon Edward F. & ElizabeLh C. McDougal, the petit ioners in the
within proceeding, bV enclosing a true copy thereof in a seiurely sealed
postpaid wrapper  addressed as fo l lows:

Edward tr ' .  & Elizabeth C. McDougal
200  E .  82nd  S t . ,  Ap t .  5D
New York, NY 10028

and by deposit ing same enclosed in a postpai"d properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o t

Edward F.  & El izabeth C.  McDougal

for Redetermination of a Deficiency or for Refund
of Personal Income and Unincorporat.ed Business
Taxes under Art icles 22 and 23 of. the Tax Law and
Chapter 46, Tit le U of the Administrative Code of
the City of New York for the Years 1976 and 7977.

AFFIDAVIT OF MAITING

State of New York
CounLy of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
28th day of  September,  1983,  she served the wi th in  not ice of  Decis ion by
cert i f ied mail upon James M. Casey the representative of the petit ioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper  addressed as fo l lows:

James M. Casev
J .M .  Casey  &  Lo .
50 East  42nd Street
New York,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) undei the- exi lusive care and cuitody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
28th day of  September,  1983.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12221

September 28, 1983

Edward F. &
2AA L. 82nd
New York, M

McDougal

Dear t lr .  & Mrs. i lcDougal:

PIease take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 & 722 of the Tax law and Chapter 46, Tit le U of the
Administrative Code of the City of New York, any proceeding in court to review
an adverse decision by the StaLe Tax Commission can only bi insti tuted under
Article 78 of the Civi l  Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of  th is  not ice.

Inquir ies concerning the computation of tax due or refund al lowed in accordance
r+i th  th is  dec is ion mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building /19 State Campus
Albany, New York 72227
Phone i i  (518)  457-2a7A

Very truly yours,

STATE TAX COMMISSION

cc: Petit ioner's Representative
James M. Casev
J .U.  Casey  &  bo .
50 East 42nd Street.
New York, NY 10017
Taxing Bureau' s Representative

El izabeth C.
S t . ,  Ap t .  5D

10028



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

o f
:

EDWARD F. AND ELIZABETH C. McDOUGAL DECISION
:

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated :
Buslness Taxes under Art ic les 22 and 23 of the
Tax Law and Chapter 46, Title U of the Adminls- :
t rat ive Code of the City of New York for the
Years 1976 ar.d L977. :

Pet i t ioners, Edward F. and El izabeth C. McDougal,  200 E. 82nd Street,  Apt.

5D, New York, New York 10028, f i led a pet i t lon for redeterminat ion of a def ic iency

or for refund of personal income and unincorporated business taxes under

Articles 22 and, 23 of the Tax Law and New York City non-resident earnlngs tax

under Chapter 46, Ti t le U of the Adurinistrat ive Code of the City of New York

for the years 1976 and L977 (Fi le Nos. 29750, 2975L, 30348 and 30349).

A forrnal hearing was held before Daniel- J. Ranalli, Hearing Offlcer, at

the off ices of the State Tax Comrission, Two tr{or ld Trade Center,  New York, New

York, on November 29, 1982 at 1:30 P.M. Pet i t ioners appeared by James M.

Casey, CPA. The Audit  Divis ion appeared by Paul B. Coburn, Esq. (Mlchael

G i t t e r ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

I. Whether petltionerts wage income as an employee was so integrated and

l-nterrelated with his independent business lncome as to subject said wage

income to unincorporated business tax.

I I .  Whether penalt ies should be cancel l -ed where pet i t ioner,  in rel iance on

his accountantrs advice, fai l -ed to f i le an unincorporated business tax return
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the assumpt ion that  h is  occupat ion as a publ ic  re lat ions

exempt profession.

FINDINGS OF FACT

1. Pet i t ioners, Edward F. and El izabeth C. McDougal,  f i led New York State

income tax resident returns for the years 1976 and 7977 and petitioner Edward

F. McDougal f i led a New York State Unincorporated Business Tax return for L977.

2. On March 3, 1980 the Audit  Divls ion issued two not ices of def ic iency

against pet l t ioners. One was in the amount of $5,934.12, plus penalty and

i n t e r e s t  o f  $ 3 , 7 7 6 . 5 4 ,  f o r  a  t o t a l  d u e  o f  $ 9 , 7 1 0 . 6 6  f o r  t h e  y e a r  1 9 7 6 .  T h e

other def ic iency was in the amount of $57.72, plus penalty and interest of

$23,66 ,  fo r  a  to ta l  due o f  $81.38  fo r  the  year  L977.  On the  same date  the

Audit  Divis ion issued two not ices of def ic iency against pet i t loner Edward F.

McDougal.  The f i rst  was in the amount of $4,773.34, plus penalty and interest

o f  $1 ,169.22 ,  fo r  a  to ta l  due o f  $5 ,942.56  fo r  the  year  1976.  The o ther

def ic lency  r ras  ln  the  amount  o f  $1 ,2 I5 .83 ,  p lus  pena l ty  and in te res t  o f  $194.48 ,

f o r  a  t o t a l  d u e  o f  $ 1 , 4 1 0 . 3 1  f o r  t h e  y e a r  1 9 7 7 .

3. Two statements of audit ehanges issued December 3, 1979 explalned that

pet,ltioners had failed to establish a divisl-on of working time and, as a

result, wage income was considered an intricate part of business income and

subject to unincorporated business tax. Addit ional ly,  total  business lncome,

as recomputed by the Audit  Divis ion, was considered subject to New York City

nonresident earnings tax because petitioners I self-employment l-ncome could not

be al l -ocated based on days worked outside New York State. The statements also

explained that penalties were being assessed for failure to file and pay tax

when due.
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4. At the hearing, pet i t ioner (a11 references to pet i t ioner wi l l  refer to

Edward F. McDougal only) conceded that he owed penalty for late fil ing and

payment of his income taxes but not for the late fll ing and paynent of unincor-

porated business taxes because, based on the advlce of his accountant '  he had

erroneousJ-y believed that his occupation of public relations consultant was

exempt as a profession. Pet l t ioner conceded at the hearing that his occupat ion

is not an exempt professl-on. Petltioner also conceded that he could not

allocate his income based on days worked within and without New York City. The

only issues remaining to be decided were whether petitionerrs salary rtas

subject to unincorporated business tax and whether penalties should be waived.

5. During the f i rst  hal f  of  1976 pet i t ioner worked as a free- lance publ ic

relations consultant and writer out of an office he mal-ntained in his home.

Petitloner received asslgnments from various clients and advertlslng agencles.

During this period petltioner worked on several assignments for Jack Raymond &

Company, Inc. ( t tJack Raymondtt) .

6. Sometine around mid-year L976 petttioner hrent to work fu1l tine for

Jack Raymond. Petitioner remalned fu1l time with Jack Raymond until September,

1977. Petitioner worked on a salary basis for Jack Raymrond and was paid twlce

a month. In 1976 Jack Raynond paid pet i t loner a total  salary of $39'333.26 and,

Ln L977 paid pet i t ioner a total  salary of $46,904.20. Pet i t ioner recelved no

cormissions, but dLd recelve a termination bonus in November, 1977. During

petitlonerrs employnent, Jack Raymond withheld Federal-, State and FICA taxes

according to L976 and 1977 state tax returns and a L977 wage and tax statement.

Jack Raymond relmbursed petitioner for buslness and travel- expenses and provided

off ice space and cler ical  assistance. Pet i t ioner dld the same type of work

for Jack Raymond as he had when he was on his own. However, when he started
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working for Jack Raymond, he no longer did any free-lance work for other

principals, rather he worked solel-y for Jack Raymond doing oni-y those jobs

assigned by his employer.  Pet i t ioner was required to be at his job at regular

hours, f ive days a week. Pet l t loner was also requlred to travel at  the direct lon

of Jack Raynond.

7. In September, L977 petLtioner decided he wanted to work for hlmself on

a free-lance basis again so that he would be able to pick and choose his own

clients and set his own hours and amounts of travel. Petltloner, therefore,

lef t  the ful- l - t ime employ of Jack Raymond on September 30, L977. After that

date petitioner remained in an office provided by Jaek Raynond for which

pet i t ioner paid $800.00 per month. Included in this fee rras use of the off ice,

as well as clerical asslstance. From September 30, L977 :ulr.tj-l the end of the

taxable year in issue, pet i t ioner worked for whatever cl ients he chose, paid

for his own business and travel expenses, and had his name listed separately

from Jack Raynond's on the bui lding directory and off ice door.  Pet i t loner was

paid directl-y by the cl-ients or advertising agencies which enployed hin. He no

longer worked solely for one ernpJ-oyer.

8. Pet i tLoner conceded that unincorporated business tax \ras due for the

flrst six months of 1976 and the last three months of L977 when he was working

for hinself .  Pet i t ioner maintained, however,  that no unincorporated buslness

tax \ t ras due on the $39,333.26he earned as a salary in 1976 and the $46,984.20

he earned Ln L977 while workLng for Jack Raymond, as this was salary for

personal servlces rendered as an employee.

9. Petitioner further argued that as to the unincorporated business tax

due during his self-employment periods, no penalties should be assessed because
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he reli-ed ln good faith on the advice of his accountant that public relations

consultant was a profession which rras exempt from the unincorporated busl,ness

tax .

CONCLUSIONS OF LAW

A. That sect ion 703(b) of the Tax Law provides that:

"( t)he performance of services by an indlvidual as an enployee.. .of  a
corporat ion.. .shal l  not be deemed an unlncorporated buslness, unless
such services constitute part of a business regularly carried on by
such indl-vldual . tr

B. That 20 NYCRR 203.10(d) provides in pert inent part  that:

"(p)ersonal services rendered by an individual as an employee.. .w111
ordinarily be deemed part of a business regularly carried on by such
individual- if such servlces are performed in furtherance of or for
the direct benef i t  of  other buslness act iv i t les or occupat ional
act iv i t ies the conduct of which const i tutes an unincorporated business.. .
For purposes of the preceding sentence, services as an enployee.. .
performed by an individual w111 not be deemed to be performed in
furtherance of or for the direct benef i t  of  other business or occupa-
tlonal activities of the individual

(1) if the lndividual does not malntaln an office or employ
assi.stants in connection with such services and his services as an
empLoyee.. .are performed on a ful l - t ime basis for one employer or
principal and constitute the primary or chief occupational- activity
of the indLvidual .' l

C. That one of the important factors in determining whether an individual-

is an employee is:

ttthe right of the employer to dlrect the services which the
individual performs, not only as to what should be done, but also as
to the manner 1n which it is to be performed. Another i-s whether the
lndividual is required to work stated hours and days. If the enployer
provides the indivldual with equipment and an office, then this ls
another indLcat ion of the Lndividualrs euployee status" (Herson v.
T u l l y r  6 5  A . D . 2 d  6 3 8 ) .

D. That petitLoner worked ful-l- tlure at a salary with regular hours and

days for one employer who directed pet i t ionerrs act lv l t ies, provLded an off ice,

clerical assistance and travel and expense relmbursement, and wlthheld taxes
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fron pet i t ionerts wages. Pet i t ioner did not employ asslstants in connect lon

rrrith his work and the aforesaid enployment constituted petitionerfs chief

occupat ion from the niddl-e of 1976 through September 30, L977. Therefore'

petitioner rdas an enployee of Jack Raynond during the aforesald period and his

services did not const i tute part  of  a business regular ly carr led on by pet i t loner

withln the meaning and intent of section 703(b) of the Tax Law and 20 NYCRR

203.10(d).  Accordingly,  no unlncorporated business tax ls due on the $39'333.26

pet i t ioner earned at Jack Raymond in 1976 nor on the $46,984.20 pet l t ioner

earned tn  L977.

E. That pet i t ionerrs fai lure to t imely f i le personal income tax returns

as wel l  as unincorporated business tax returns for 1976 and 1977 ls an

lndlcatlon that the unincorporated business tax returns would not have been

t inely f i led regardless of advice from the accountant.  There was, therefore,

no reasonable cause for failure to file within the meaning and intent of sections

685(a) (1) and 685(a) (2) of  the Tax Law and the penal- t ies imposed are

sustained.

F. That the Audlt Dlvlsion ls hereby dlrected to recompute the unincorporated

business tax for the periods shown in Finding of Fact ttSrt when petitioner was

self-employed and to recompute petitlonerfs New York Clty non-resident earnings

tax to be consistent with the decision rendered herein.

G. That the pet i t ion of Edward F. and El lzabeth C. McDougal is granted to

the extent indlcated in Conclusions of Law ttD" and t'F" above; that the

Audit  Divis ion is hereby directed to modify the not ices of def ic iency issued
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and that ,  except  as so granted,  the pet i t ion is inMarch 3, 1980 accordingly;

al l  other respects denied.

DATED: Albany, New York

stP 2 R 1gB3
STATE TAX COMMISSION

--R-dll,:tv. ful M-"--
PRESIDENIT


