
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

James (dec 'd . )  &  Rena McCann
and The Humidor /James McCann (dec 'd . )

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the Years
7 9 7 2  &  7 9 7 3 .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
10 th  day  o f  August ,  1983.

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
ernployee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 10th day of August,  7983, she served the within not ice of Decision
by cert i f ied mai l  upon James (dec'd.)  & Rena McCann and The Humidor/James
McCann (dec 'd . )  the  pe t i t ioner  in  the  w i th in  p roceed ing ,  by  enc los ing  a  t rue
copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

James (dec 'd . )  &  Rena McCann
and The Humidor/James McCann (dec'd.)
37  Hayes  St .
Binghamton, NY 13903

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

AFFIDAVIT OF MAIIING

that  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is the last known address

s#h,i.Tryi,?,^itr'ilff i,fi;



STATB OF NEW YORK

STATB TAX COMMISSION

In the Matter of the Pet i t ion
o f

James (dec 'd . )  &  Rena McCann
and The Humidor /James McCann (dec 'd . )

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax law for the Years
7972 & 7973.

AT'FIDAVIT OF MAILING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 10th day of August,  1983, she served the within not ice of Decision
by cert i f ied mai l  upon Brian M. Prew the representat ive of the pet i t ioner in
the within proceeding, by enclosing a Lrue copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Br ian  M.  Prew
5 3  F r o n t  S t . ,  B o x  1 0 4 6
Binghamton, li lY 13902

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

l 'ui ' i ia: iLZED TO ADMINISTER
OATIJS PTIRSUANT TO TAX IJAW
SEOTION 174

to before me this
day  o f  August ,  1983.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

August 10, 7983

J a m e s  ( d e c ' d . )  &  R e n a
and The Humidor/James
37 Hayes  St .
Binghamton, NY 13903

McCann
M c C a n n  ( d e c ' d .  )

Dear  Mrs .  McCann:

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in the
Suprerne Court of the State of New York, Albany County, within 4 months fron the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - l i t igat ion Unit
Building /i9 State Campus
Albany, New York 12227
Phone // (518 ) 457 -207 0

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner rs  Representa t ive
Br ian  M.  Prew
5 3  F r o n t  S t . ,  B o x  1 0 4 6
Binghamton, NY 73902
Taxing Bureaur s Represent.at ive



STATE OF NEI^I YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

JAMES (DECEASED) AND RENA McCANN
and TIIE HUI{ID0R/JAMES McCANN (DECEASED)

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome and Unincorporated
Business Taxes under Art ic les 22 and 23 of the
Tax law for the Years 1972 and 1973.

DECISION

Peti t ioners, James (Deceased) and Rena McCann and The Humidor/James McCann

(Deceased) ,  37  Hayes  St ree t ,  B inghamton,  New York  13903,  f i led  pe t i t ions  fo r

redet.erminat ion of def ic iencies or for refund of personal income and unincorporated

business taxes under Art ic les 22 and 23 of the Tax Law for the years 1972 and

1973 (F i le  Nos.  13759 and 14073) .

A snal l  c lains hearing was hel-d before John F. Koagel,  Hearing Off icer,  at

the off ices of the State Tax Commission, L64 Hawley Street,  Binghamton, New

York ,  on  February  B ,  1983 a t .9 :15  A.M.  Pet i t ioners  appeared by  Br ian  Prew,

Esq.  The Aud i t  D iv is ion  appeared by  Pau l  B .  coburn ,  Esq.  (James F .  Mor r is ,

Esq. .  ,  o f  counse l ) .

ISSI]ES

I.  I {hether reported gambling earnings of a business partner should be

attr ibuted in a si ln i lar amount to pet i t ioner Jarnes McCann for personal income

tax purposes as unreported income.

I I .  Whether the al leged unreported income referred to in Issue I ,  together

with the reported gambling earnings of the business partner,  should be considered

addit ional partnership income subject to unincorporated business tax.
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FINDINGS OF FACT

1.  Pet i t ioner  James McCann (Deceased) ,  (here ina f te r  pe t i t ioner ) ,  a long

with his business partner Samuel Brown, owned and operated a smal l  c igar store

cal led The Humidor.  The Humidor f i led IT-204 New York State partnership

returns for tax years 7972 and 7973. 0n these returns The Humidor reported

income' expenses, etc.  as pertaining to the business of operat ing the cigar

store. Pet i t ioners, James and Rena McCann, f i led an IT-201 New York State

Income Tax Resident Return for tax year 1973. There is no record of pet i t ioners,

James and Rena McCann, f i l ing a personal income tax return for tax year 1972,

presumably because the income for tax year 1972 was not suff ic ient to result  in

a  tax  l iab i l i t y .

2.  0n Wednesday, July 18, 1973, there appeared in a local newspaper,  The

Evening Press, a news art ic le report ing that someone stole from peLit ioner

James McCann 's  home the  amount  o f  $15,000.00  in  $50.00  and $100.00  b i l l s  wh ich

was kept in a metal  cabinet in a bedroom. The news art ic le also indicated that

an undetermined amount of money in new $20.00 bi l ls and a number of gold and

anL ique co ins  were  a lso  s to len .

3. Subsequent to the publ ishing of the news art ic le,  i t  was learned by

the Audit  Divis ion that pet i t ioner 's partner,  Samue1 Brown, had reported

gambling income on his Federal  and New York State personal income tax returns

in  the  amounts  o f  $9 ,500.00  and $9 ,000.00  fo r  1972 and 1973 respec t . i ve ly .

These f igures were labeled, on the returns, as gambl ing income and were reported

on separate Federal  Schedules C f i led with Mr. Brown's Federal  personal income

Lax returns.

4. The Audit  Divis ion, through one of their  local auditors in the Binghamton

of f i ce ,  v is i ted  the  c igar  sLore  and rev iewed the  records  o f  the  bus iness .
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Among these were bank statements, cancel led checks and a day book which showed

cash payments, sales and revenue by category. The review of the records of the

cigar store did not indicate that the partnership had any addit ional income

from the operat ion of the cigar store.

5. Pet i t ioner had a reputat ion as a gambler and had previously been

convicted on garnbl ing related charges. However,  none of the convict ions were

for charges in the years at issue herein.

6. Due to pet i t ioneris gambl ing reputat ion, the large amount of money

stolen from his home and his style of l iv ing, i t  was determined by the Audit

Divis ion that pet i t ioner probably had income other than that earned from the

opera t ion  o f  the  c igar  s to re .

7 .  In order to determine the audited income for pet i t ioners, James and

Rena McCann, for tax years 1972 and L973 for personal income tax purposes,

pet i t ioner 's share of the partnership income from the operat ion of the cigar

store was added to est imated gambling income of pet i t ioner in the amounts of

$B '000.00  fo r  7972 and $7 ,500.00  fo r  7973.  These f igures  were  es t imated  by  the

Audit  Divis ion as $11500.00 per year less than the gambling incorne reported by

Samuel Brown on his Federal  and New York State personal income tax returns as

i t  was fert  that Mr. Brown, through reputat ion, had been in the gambring

business for a longer period of t ime than pet i t ioner.  As a result  of  the above

adjustments, on JuLy 24, 1975, two statements of audit  changes were issued.

One was issued for tax year 7972 ref lect ing tax due of $221.02 plus penalty and

interest.  The second was for tax year 1973 and resulted in addit ional tax due

o f  $ 3 1 0 . 9 7  p l u s  i n t e r e s t .  0 n  J a n u a r y  2 6 , 1 9 7 6 ,  a  N o t i c e  o f  D e f i c i e n c y  w a s

issued to pet. i t ioners, James and Rena McCann, for tax years 1972 and 1973

ind ica t ing  to ta l  persona l  income tax  due fo r  bo th  years  o f  $531.99 ,  pena l ty  o f
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$ 8 7 . 3 3  a n d  i n t e r e s t  o f  $ 8 7 . 7 4 ,  f o r  a  t o t a l  o f  $ 7 0 7 . 0 6 .  T h e  j u r i s d i c t i o n a l

papers and the ent ire record are void of any information concerning the sect ion(s)

of law under which the penalty was imposed.

B. The Audit  Divis ion also determined that both the gambling winnings

report .ed for personal income tax purposes by Samuel Brown and the est imated

gambling winnings determined as income of pet i t ioner were carr ied on as part  of

the  par tnersh ip 's  bus iness  in  add i t ion  to  the  opera t ion  o f  the  c igar  s to re .

Therefore, the gambling income and the cigar store income were combined, and on

Jlul-y 24'  1975, a Statement of Audit  Changes was issued to James McCann and

Samuel Brown, individual ly and as partners doing business under the f i rm name

and style of The Humidor.  This Statement ref lected addit ional unincorporated

bus iness  tax  o f  $682.51  fo r  7972 and $733.87  fo r  L973.  0n  January  26 ,  1976,  a

Notice of Def ic iency was issued to The Humidor and asserted addit ional unincorporated

bus iness  tax  o f  $71476.38  fo r  tax  years  1972 and 1 ,973,  and combined in te res t

fo r  bo th  tax  years  in  the  amount  o f  $240.64 ,  fo r  a  to ta l  o f  $11657.02 .

9. The auditor did not ask the pet i t ioner at the t ime of the audit  how he

acquired the $151000.00 that was reported in the newspaper as stolen as i t .  was

not the pol icy of the Audic Divis ion to tel l  the peLit ioner Lhe source of the

audit  information. The auditor did not remember whether or not he discussed

the proposed audit  adjustments with the pet i t ioner.

10. There was nothing presented to the auditor to indicate that Samuel

Brown and pet i t ioner shared the gambling revenue of Mr. Brown. AII  records

reviewed and made avai lable showed that Samuel Brown and pet i t ioner were

par tners  on ly  in  the  c igar  s to re .

11. The auditor did not know the nature of Mr. Brown's gambl ing winnings.

That is,  he did noL know i f  the winnings were from horse races, a lot tery,  or
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f rom gambling in Las Vegas, as opposed to carrying on a gambling operat ion at

the cigar store. Samuel Brown's gambl ing winnings were reported just as that,

gambl ing winnings.

72. The auditorrs workpapers and audit  report  were not avai lable at the

hearing as they are contaminated with a dangerous chemical as the result  of  an

explosion which took place at the State Off ice Bui lding in Binghamton.

CONCLUSIONS OF LAW

A. That petitioner James McCann did not have gambling income in the amounts

o f  $8 '000.00  and $7 '500.00  fo r  tax  years  7972 and 1973;  thaL pe t i t ioner  James

McCann did not share in the gambling winnings of his business partner,  Samuel

Brown.

B. That in view of Findings of Fact "3" and "4" and Conclusion of law ' tA"

supra'  the partnership did not have addit ional income subject to unincorporated

bus iness  tax  fo r  tax  years  1"972 amd 1973.

C. That the pet. i t ions of James (Deceased) and Rena McCann and The Hunidor/

James McCann (Deceased) are granted and the not ices of def ic iency dated January 26,

7976 are  cance l led .

DATED: Albany, New York

AUG 1 iJ 1983
STATE TAx COMMISSION

PRESIDENT


