
STATE 0F NEI,rt YORK

STATE TAX COMMISSION

n the Matter of
o f

the Pet i t ion

Lou is  Marx ,  J r .
and Helen Marx

for Redeterminat. ion of a Def ic iency or a Revision
of a Determination or a Refund of NyS & NyC fncorne
Tax under Art ic le 22 & 30 of the Tax Law for the
Years  1976 &,  1977.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and
of the Department of Taxat ion and Finance, over 18
the 28th day of January, 1983, he served the within
cert i f ied mai l  upon Phi l ip Zimet the represenLat ive
within proceeding, by enclosing a true copy thereof
pos tpa id  wrapper  addressed as  fo l lows:

Philip Zimet
ZimeL, Haines, Moss & Friedman
460 Park Ave.
New York, Ny 10022

AFFIDAVIT OF MAIIING

says that he is an employee
years of age, and that on

not ice  o f  Dec is ion  by
of the pet i t ioner in the
in a securelv sealed

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a(post of f ice or off ic ial  depository) unoer the'exclusive care and custody ofthe united states Postal  service within the state of New york.

That deponent- further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said r ,rrrapper is therast known address of the representat ive of the pet i t ioner.

Sworn to before me this
28 th  day  o f  January ,  1983.

AINTIORTZED TO ADII
OATIiS PIJRSUAi.IT 1'O
sn(lTlol l  174

NISTER
TAX LAW
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January  28 ,  1983

Lou is  Marx ,  J r .
and Helen Marx
767 Fif th Ave.
New York, NY 70022

D e a r  M r .  &  M r s .  M a r x :

Please take not. ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 1312 of Lhe Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Ru1es, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  TaxaLion and Finance
law Bureau - l i t igat ion Unit
A1bany, New York 12227
Phone / /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Phi l ip Zimet
Z imet ,  Ha ines ,  Moss  & Fr iedman
460 Park Ave.
New York, NY 10022
Taxing Bureau's Representat ive



STATE OF \IEII YORK

STATE TAX COI,IMISSION

In the Matter of Lhe Petit"ion

o f

IOUIS I.TARX, JR. A}ID EEI.EN MARX

for Redeternination of a Deficiency or for
Refund of Personal Income Tax under Articles
22 aod 30 of the Tax Law and Chapter 45, Tit.le
T of the Adninistrative Code of the Ciry of
New York for the Years 1976 aod 1977.

DECISION

Petit ioner, Louis Uarx, Jr. and Helen Marx, 757 FLf.Eh Avenue, New York,

New York 10022, filed a petition for redetermination of a deficiency or for

refund of personal iacome tax under Articles 22 aad 30 of the Tax law aad

Chapter 46, Title T of the Adniaistrative Code of the City of Ner., York for tbe

years 1976 aad 7977 (Fi le No. 27552).

Petit ioners bave waived a fornal hearing. and consented to submissioo of

this natter to the Tax Comnission on the f i le as presently constituted.

ISSUES

I. l 'Jhether, in calculating their New York i tens of tax preference, peti-

t ioners were entit led to el iniaate, from their federal i tern of tax preference

for excess itenized deductions, a portion of the New York State and New York

City iacome taxes they paid.

II. Whether petitioners properly used their New York itenized deductioas,

rather thaa their federal itenized deductioas, for purposes of computing the

exteot to which ilernized deductions were to be considered an item of tax

preference.
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FINDINGS OF FACT

1. 0n September 8, 7977, petit ioners, louis Marx, Jr. and Helen l larx,

t imely f i led their joint New York State Income Tax Resideot Return (IT-201/208)

for the year 1976. Petit ioners had previously sought and received pernission

extending lhe tine witbin which to file their return to October 15, L977 . The

amount of l{ew York State tax they paid for this year $ras $510,273.03 and the

anouat  of  New York Ci ty  tax paid was $194,858.87,  for  a  to ta l  o f  $805,131.90.

Petitioners timely filed their joint New York State return for the

calendar yeax 1977 on October 13, 1978. They had sini larly recei.ved pernission

exteoding the tine within which to file to 0ctober 15, 1978" The arnount of New

York State tax they paid for this year nas $781872.00 and the anount of New

York  C i t y  t ax  pa id  was  $25 ,379 .97 ,  f o r  a  ro ta l  o f  g104 ,25L .97 .

2. In couputing their New York State aod New York City minimum incone

taxes (IT-220) for each of the calendar years 1975 and 1977, petit iooers

elininated from the items of tax preference the anount clained oa their federal

returns for New York State and Ner* York City incone taxes which they paid in

each of  these years.

Petitioners nade an additional adjustnent in the cooputation of their

i tens of tax preference. For 1975, pet. i t iooers' New York i temized deductions

were less thaa 50 perceat of their New York adjusted gross incomel therefore,

they subtracted the anount of federal excess itenized deductions iq tbe couputa-

tioa of the tax prefereoce itens for that year since Lhey received no New York

t 'ax benefit  fron these deductions. For 1977, petit ioners reduced their federal

adjusted itemized deductions of $758 1393.46 by the excess of federal adjusted

itemized deductions over adjusted itenized deductions for New York State tax

pu rposes  o f  $345 ,788 .36 .  The  d i f f e rence  o f  $412 ,605 .10  was  ea te red  as  a
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subtract.ion fron t.otal federal itens of tax

fncome Tax Corputation Schedule.

preference oa the New York Mininun

3. 0n Apri l  11, 7979, the Audit Division issued to petit ioners a Notice

of Deficieocy, asserting New York State and New York City iocone taxes due for

1976 and 1977 (plus interest thereon) , scheduled as fol lows:

1975
1977

NE!' YORK STAIE-Fs;'ssE:r
54, 735 .  70

NEI,I YORK CIIY
Er3Efro.-

18 ,555  .  99

TOTAI
$21fi[1 . e5

73,39r .59

In support of the asserted deficiencies, the Statenen! of Audit

Changes, issued to petit ioaers oa March 23, 1979, erplained, "The New York Tax

Law does not currently allorv a nodification to be made for State and local

Iacone Taxes in the corrputation of New York Itens of Tax Preference."

CONCIUSIONS OF IAW

A. That the personal income tax inposed by Art icle 30 of the Tax Law for

1976 and by Chapter 46, Tit le T of the Administrative Code of the City of New

York for L977 ao.d thereafter, is by ils own terns tied into and contaios

essentially the sane provisions as Article 22 of the Tax law. Therefore, in

addressing the issues presented, unless oLherwise specif ied, al l  refereaces to

part icular sections of Art icLe 22 shall  be deemed references, though uncited,

to the corresponding sectioas of Art icle 30 or Chapter 46, Tit le T.

B. That sectLon 522 of the Tax Law, in pertineot part, provides:

"New York minimum taxable iacome of resideat individual.
(a) The New York miaimr:m taxable incone of a resideat individual...
shall be the sun of Lhe itens of tax preference, as described in
subsect ioa (b)  o f  th is  sect ion. . .

* * *

" (b)  For  purposes of  th is  ar t ic le ,  the tern ' i tens of  tax preference '
shall mean the federal items of tax preference, as defined by the
laws of  the Uai ted States,  o f  a  res ident  ind iv idual , . . . for  the
taxable year. .  .  t t  .
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.a 
That during the taxable years at issue, sectioa 57 of the Internal

Reveaue Code, in pert inent part, provided:

"Section 57. Itens of Tax Preference.

(a) In General. For purposes of this part, the i tens of tax
preference are --

(1) Excess Iteoized Deductions. An amount equal to Lhe
excess itemized deductions for the taxable year (as determiaed under
subsec t i on  (b ) ) .

(b) Excess Itenized Deductions.

(1) In General. For purposes of paragraph (1) of subsection
(a), the anouot of the excess itenized deductions for any taxable
year is the amoust by rhich the snn of the deductions for the taxable
year other than --

(A) deductions allowable in arri.ving at adjusted gross income,
(B) the standard deduction provided by section 141,
(C) the deduction for personal exemptions provided by section 151,
(D) the deductiotr. for medical, dental, etc., expenses provided

in sectioo 273, aod
(E) Lhe deductioa for casualty losses described in section

155 (c )  ( 3 ) ,

exceeds 50 percent (but. does not exceed 100 percent,) of the taxpayerts
adjusted gross incone for the taxable year."

D. That the issues raised by petit iooers were coosidered and decided by

this Comission in the }latter of Eoward Ross and Nacette Ross (February 5,

1982) and the MalEer of Dwight W. Winkelnan and Marguerite P. Finkelnan (March 5,

1982). Prior to the addit ion of paragraph (5) to section 622, subdivision (b)

io 1980 (f.  1980, Ch. 569, eff.ective June 30, 1980 aod applicable to taxable

years beginning after Decenber 31, 7979), there was ao provision ia the Tax traw

which allowed a portion of New York State and New York City persoaal income

taxes to be deducted from federal itens of t.ax prefereoce in arriving at New

York itens of tax preference. Nor is there any provision peroitting use of the

New York itemized deductions rather than federal itenized deductions for
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puqposes of computing excess itemized deductions whicb are i tens of tax preference.

Accordiugly, for the period at issue herein, petit ioners i-urproperly calculated

their New York items of tax preference subject to New York ninimum tax.

E. That the petition of touis Harx, Jr. aad Helen Marx is hereby denied

and the Notice of Deficiency issued oa Apri l  11, 1979 is sustaiaed, together

with such additiooal interest as may be lawfully owing.

DATED: Albany, New York STAIE TAX COMMISSION

JAN 2 81983 ?ffi-*A
f c f lNc


