
STATE OF NEW YORK

STATE TAX COMMISS]ON

In the

u"tuliu

for Redeterminat ion
of a Determinat ion
& UBT under Art ic le
Years  1977 & 1978.

Matter of the Pet i t ion
o f

o f  Char les  A .  Mar tuzas
Mary Ann Martuzas

of a Def ic iency or a Revision
or a Refund of Personal Income

22 & 23 of the Tax Law for the

AFFIDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Estate of Charles A. Martuzas and Mary Ann Martuzas, the pet i t ioners
in the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Es ta te  o f  Char les  A .  Mar tuzas
and Mary Ann Martuzas
249 Ward Street
Watertown, NY 13601

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui iody of
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t . ioner.

Sworn to before me this
6 th  day  o f  May,  1983.

AUTHORIZED TO INISTER
OATHS PI'RSUANT
SECTION 174

T0 TAX IIAW



STATE OF NElrl YORK

STATE TAX COHUI$SION

In the Matter of the Petition
o f

Estate of Charles A. Martuzas
and Mary Ann ilart,uzas AFFIDAVIT OF }TAIIINC

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
& IET under Article 22 & 23 of the Tax Law for the
Years  1977 & 1978.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of tbe Department of Taxation and I'inance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
nail upon H. Thomas Swartz the representative of the petitioners in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

H. Thomas Swartz
Gi les, Mahoney, Marsh, Swartz & Goodwin
315 Sherman Street
Watertown, NY 13601

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cul lody of
the united states Postal service within the state of New york.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth o[ said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
6th day of May, 1983.

AUSTTORIZSD TO IDT$TISIER
OATHS PURSUANT tO rrx I,lW
sEctIoN 17{



STATE OF  NEW YORK
STATE T .AX COMMISSION

ALBANY,  NEW YORK 12227

May 6,  l9B3

Esta te  o f  Char les  A .  Mar tuzas
and Mary Ann Martuzas
249 \lard Street
Watertown, NY 13601

Dear  Mrs .  Mar tuzas :

Please take not ice of the Decision of the St.ate Tax Comrnission enclosed
herewith.

You have now exhausted your right of review
Pursuant to sect ion(s) 690 & 722 of the Tax
review an adverse decision by the State Tax
under Art ic le 78 of the Civi l  Pract ice Laws
the Suprerne Court of the State of New york.
the  da te  o f  th is  no t ice .

at the administrat ive level.
Law, any proceeding in court  to
Commission can only be inst i tuted
and Rules, and must be comrnenced in
Albany County, within 4 months fron

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone i f  (518) 457-2070

Very truly yours,

STATE TAX COMMISS]ON

cc :  Pet i t ioner rs  Representa t ive
H. Thomas Swartz
Gi les, Mahoney, Marsh, Swartz & Goodwin
316 Sherman Street
l,rlatertown, NY 13601
Taxing Bureau's Representat ive



STATE OF NEI,V YORK

STATE TAX COMMISSION

In the MaLter of the Pet i t ion

o f

ESTATE OF CHARIES A. MARTUZAS
AND MARY ANN MARTUZAS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and 23 of the
Tax Law for the Years 1977 ar. .d 1978.

DECISION

Peti t ioners, Estate of Charles A. Martuzas and Mary Ann Martuzas, 249 Ward

St . ree t ,  Water town,  New York  13601,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a

def ic iency or for refund of personal income and unincorporated business taxes

under Art ic les 22 and 23 of the Tax Law for the years 1977 and 1978 (f i le No.

329rr) .

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Cornmission, State Off ice Bui lding, Ut ica, New York, on

March  16 ,  7982 a t  10 :45  A.M. ,  w i th  a l l  b r ie fs  to  be  submiL ted  by  August  1 ,

7982. Pet i t ioners appeared by H. Thomas Swartz,  Esq. The Audit  Divis ion

appeared by  Ra lph  J .  Vecch io ,  Esq.  (Pat r i c ia  L .  Brumbaugh,  Esq. ,  o f  counse l ) .

ISSIIE

l{hether pet i t ioners are l iable for addit ional income tax and unincorporated

business t .ax for the years 7977 and 1978 pursuant to audit .

FINDINGS OF FACT

1 .

Payment

aga ins t

$ 1 1 , 2 4 0 .

On December 8, 1980, the Audit  Divis ion issued a Not ice and Demand for

of Personal and Unincorporated Business Taxes Under Jeopardy Assessment

Charles A. Martuzas for the years 1977 and 1978 in the amount of

45 and a simi lar Not ice and Demand againsL Charles A. Martuzas and Mary



- 2 -

Ann Mar tuzas  fo r  the  year  1978 in  the  amount  o f  $3 ,509.13 .  For  1977 pe t i t ioners

f i led separate income tax returns and for 1978 they f i led a joint  income tax

return. Attached to the not ices were statements of audit  changes which explained

the computat ions for correcLed tax due with addit ional interest.  I t  was stated

that addit ional sales had been found upon audit  result ing in addit ional income,

thus increasing personal and unincorporated business taxes. 0n Jautary 26,

1981 a  Not ice  o f  Def ic iency  in  the  amount  o f  $74,749.58  was issued aga ins t

Char les  A .  Mar tuzas .

2. A sales tax audit  for the period of January 1, 1979 through August 31,

1980 was made on the records of Martuzas Music,  Inc. No tax was found to be

due and exempt sales were found to be correct.  Since the business had been

incorporated in January ,  1979, the auditor v iewed the records of the corporat ionrs

predecessor ,  a  so le  p ropr ie to rsh ip  (Char les  Mar tuzas  d lb /a  Mar tuzas  Mus ic ) .  As

a result  of  this review, the auditor found that the reported markup increased

f r o m  2 1 . 4  p e r c e n t  i n  1 9 7 8  t o  3 4  p e r c e n t  i n  1 9 7 9 .

3. The reported Schedule C (Form 1040) markup of 16.4 percenL for 1977

and 21 .4  percent  fo r  1978 appeared to  be  low fo r  a  re ta i l  s to re .  Fur ther ,  the

auditor found that sales were l isted on Canadian customs forms for which no

invo ices  or  en t r ies  had been made in  the  vendor 's  sa les  journa l .  Based on  the

foregoing, a sales tax markup audit  of  Charles Martuzas d/b/a Martuzas Music

was conducted  by  the  Aud i t  D iv is ion .  Sa les  were  p laced in  th ree  major  ca tegor ies ,

i .e . ,  records ,  mus ica l  ins t ruments  and s te reo .  Markup tes ts  were  conducted  in

each category. The markup percentage for stereo was found to be 27.4 percent.

and that for records was found t .o be 15.51 percent.  These percentages were

agreeab le  to  Char les  A .  Mar tuzas .  For  mus ica l  ins t ruments ,  a  32 .2  percent

markup was computed which percentage was objected to by Charles A. Martuzas.
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He computed a new markup of 27 percent which hras agreed to by the auditor.

Based upon these markups ,  add i t iona l  sa les  o f  $3 ,763.2 \  per  month  were  found

for  the  months  o f  June 1 ,  7977 Lhrough December  31 ,  1977 and $1 ,368.08  per

month  fo r  the  year  1978.

4. 0n November 2A, 1980, Charles A. lTartuzas signed a Consent to Fixing

of Tax Not Previously Determined and Assessed for sales and use tax for the

periods ending August 31, 7977 Lhrough February 28,1979 in the amount of

$ 3 , 6 6 4 . 5 2  p l u s  i n t e r e s t  o f  9 8 4 8 . 9 7  f o r  a  t o t a l  o f  9 4 , 5 1 3 . 4 9 .

5 .  0n  the  bas is  o f  the  computa t ion  o f  add i t iona l  sa les

calculated addit . ional personal income tax for the years 1977

7.  Pet i t ioners  o f fe red

computa t ion  was incor rec t .

no substant ial

Pet i t ioners  d id

evidence to show

submit Source and

the Audit  Divis ion

a n d  1 9 7 8 :

7978
$zo:i76.72
42 ,953 .00
63 ,529 .72
7 ,789 .45
7  , 789 .45
4  ,702 .95
3 ,086 .50

422 .63

r978
$20;s76.72

20 ,576 .72
44 ,227  .00
64 ,803  . 72
3 ,240 . r8
7 ,967 .35

$  1 ,278 .83
175 .11

$-r;253r94

Ehat  the  aud i to r ' s

App l ica t ion  o f

6. 0n the basis of the computat. ion of addit ional sales the Audit  Divis ion

calculaLed addit ional unincorporated business tax for the years 7977 and I978:

Add i t iona l  sa les
Taxable income previously stated
Corrected taxable income
Tax on corrected taxable income
Correct tax due
Tax previously computed
Total  addit ional tax due
fn teres t
Total

Add i t iona l  sa les
Al lowance for taxpayer services
Net adjustmenL per audit
Taxable business income previously stated
Cor rec ted  bus iness  income
Tax (5'e% for 1977 and 5% for 1978)
Unincorporated business tax previously computed
Total  due
In teres t
Tota l

7977
$40 ,578 .27

t6 ,342 .1 ,2
56 ,920 .39
6  , 798 .05
6 ,798 .05

994.21,
5  , 803 .84
1 ,288 .04

s  7 .091 .88

1,977
$40  J78 .27

(483 .  oe )
40 ,095  .  18
73 ,067 .63
53 ,762 .87
2 ,923  . 95

778 .72
$  2 ,205 .23

489.40
w



Funds Schedules for 1977

e i ther  year .  However ,  no

f igures  in  the  schedu les .

was a l l  inc lus ive .

- 4 -

and 1978 showing no underst.atement of income for

records were submitted showing the source of the

No records were submitted to show that the information

CONCIUSIONS OF tAW

A. That,  al though the jeopardy assessment for personal income tax for

1978 included the name of pet i t ioner Mary Ann Martuzas, the Not ice of Def ic iency

was issued to  char les  A .  Mar tuzas  on ly .  Accord ing ly ,  s ince  no  Not ice  o f

Def ic iency  was issued aga ins t  Mary  Ann Mar tuzas ,  as  requ i red  by  sec t ion  6g4(b)

o f  the  Tax  Law,  no  issue ex is ts  as  to  her  l iab i l i t v .

B. That pet i t ioner Estate of Charles A. Martuzas has not submitted any

substant ial  evidence to establ ish that the addit ional-  income determined by the

Aud i t  D iv is ion  was er roneous.  Accord ing ly ,  pe t i t ioner  Es ta te  o f  Char les  A .

Martuzas has fai led Lo sustain the bur, i len of proof as required by sect ions

689(e) and 722 of the Tax Law and the audit  adjustments are considered correct

C. That the pet i t ion of the Estate of Charles A. Martuzas is denied and

the  Not ice  o f  Def ic iency  issued on  January  26r  1981 is  sus ta ined.

DATED: Albany, New York STATE TAX COMMISSION

MAY 0 6 1993
PRESIDENT

I S S ] O


