
STATE 0F NEll YoRK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Thomas & Jean Manno

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1966 -  1968.

AFFIDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of February, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Thomas & Jean Manno, the pet i t ioners in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
!,Jrapper addressed as fol lows:

Thomas & Jean Manno
5 Tappentown Lane
Brookv i l le ,  NY 11545

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cusLody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
4th day of February, 1983.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

Zt'r/-
AUI'IIORIZED TO ADMINIdTER
OATHS PURSUAI{T TO TAX IJAW
SECTION 174



STATE OF NEW YORK

STATB TAX COMMISSION

In the Matter of the Pet i t ion
o f

Thomas & Jean Manno
AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the Years
1966 -  1968.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of February, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Kenneth Carroad the representat ive of the pet i t ioners in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Kenneth Carroad
40 l^lorth St-
New York, NY

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui iody of
the united states Postal  service within the state of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said e/rapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
4 th  day  o f  February ,  1983.

AUTHORIZED Tb ADMINISTER
OATHS PTIRSUANT TO TAX &AWcncTIoN 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 4, 1983

Thomas & Jean Manno
5 Tappentown Lane
Brookv i l le ,  NY 11545

Dear  Mr .  &  Mrs .  Manno:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the St.ate of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 72227
Phone /i ( 5 18 ) 457 -207 0

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
KenneLh Carroad
40 Lrorth St.
New York, NY
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ions

o f

THOMAS MANNO and JEAN MANNO

for Redeterminat ion of Def ic iencies or for
Refund of Personal Income Tax and Unincorporated
Business Tax under Art ic les 22 and 23 of the
Tax Law for the Years 1966 through 1968.

DECISION

Peti t ioners, Thomas Manno and Jean Manno, 5 Tappentown Lane, Brookvi l le,

New York 11545, f i led pet i t ions for redeterminat ion of def ic iencies or for

refund of personal income tax and unincorporated business tax under Art ic les 22

and 23  o f  the  Tax  Law fo r  the  years  1966 th rough 1968 (F i le  No.  11848) .

A formal hearing was commenced before Edward L. Johnson, Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  Ju ly  20 ,  1978 a t  9 :15  A.M.  and cont inued to  conc lus ion  be fore

Arthur Bray, Hearing Off icer,  at  the off ices of the State Tax Commission, Two

Wor ld  Trade Center ,  New York ,  New York  on  March  16 ,  I9B2 a t  3 :45  P.M.  Pet i t ioners

appeared by  Gabr ie l  F r iedman,  C.P.A.  a t  the  hear ing  on  Ju ly  20 ,  1978 and by

Kenneth Carroad, Esq. at the hearing on March 16, 1982. The Audit  Divis ion

appeared by  Peter  Cro t ty ,  Esq.  (Rober t  N .  Fe l i x ,  Esq. ,  o f  counse l )  a t  the

hear ing  on  Ju ly  20 ,  1978 and by  PauI  B .  Coburn ,  Esq.  (Samuel  Freund,  Esq. ,  o f

counsel)  at  the hearing on March 16, 1982.

ISSUES

I. Whether pet. i t ioners have sustained their  burden of proof of substant iat ing

an interesL expense deduct ion.
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I I .  Whether the propriety of an asserted def ic iency of unincorporated

business tax has been properly raised before the State Tax Commission.

I I I .  Whether a let ter protest ing the imposit ion of penalt ies in conjunct ion

with an asserted def ic iency of personal income tax is suff ic ient to commence a

proceeding before the State Tax Commission and, i f  so, whether the penalt ies

shou ld  be  abated .

FINDINGS OF FACT

1.  Pet i t ioner  Thomas Manno d id not  f i le  unincorporated business tax

returns for  7966.  1967 and 1968.

2. On June 4, L976, the Audit  Divis ion issued a Not ice of Def ic iency and

an explanatory Statement of Audit  Changes relat ing to the l iabi l i ty of  pet i t ioner

Thomas Manno for unincorporated business tax for 7966r 7967 and 1968. The

Statement of Audit  Changes claimed that the act iv i ty of providing f inancial

consult ing services const i tuted an unincorporated business and that no statute

of l imitat ions was appl icable since tax returns had not been f i led. The taxes

al leged to have been due were as fol lows:

YEAR
Te66
1967
1968
TOTAT

TAX
$ 574.  oo

376 .00
385  .00

$t ' t3 i  .  oo

INTEREST
$toAl5-

183 .  s9
164 .89

s5z:23

TOTAL
5 SSZ.  rS

s59  .59
s49 .89

$1,6fi.6-5

3-  On October  77 ,  L977,  Thomas Manno f i led  a  Per fec ted  Pet i t ion  s igned

September 26, 1977 seeking redeterminat ion of the unincorporated business tax

asserted for 1967 and 1968 against pet i t ioner Thomas Manno.

4 .  0n  March  3 ,  7978,  pe t i t ioner  Thomas Manno mai led  a  check  fo r  $11801.15

to the Mineola Distr ict  Off ice of the Department of Taxat ion and Finance in

payment of the asserted unincorporated business tax l iabi l i ty for the years

1966 t}'rough and including 1968. 0n the same date this payment was made,
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pet. i t ioner Thomas Manno f i led three Claims for Credit  or Refund of Personal

Income Tax and/or Unincorporated Business Income Tax in the amount of the t .ax

p lus  in te res t  fo r  the  years  7966,7967 and 1968.  No de terminat ion  o f  these

claims for refund have been made by the Department of Taxat ion and Finance.

Moreover,  Mr. Manno has not.  f i led a pet i t ion pertaining to these claims for

refund.

5 .  0n  Apr i l  10 ,  1972,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

accompanied by an explanatory Statement of Audit  Changes which asserted personal

income tax l iabi l i ty for L968 against Mr. and Mrs. Manno in the amount of

$ 3 , 7 2 2 . 4 6  p l u s  i n t e r e s t  o f  $ 6 6 7 . 1 4  f o r  a  t o t a l  o f  $ 4 , 3 8 9 . 6 0 .  T h e  S t a t e m e n t  o f

Audit  Changes stated that s ince pet i t ioners had not repl ied to the Audit

Divis ionrs let ters on two occasions the interest expense deduct j-on was disal lowed

as unsubstant iated. Pet i t ioners f i led a pet i t ion chal lenging this def ic iency.

6 .  0n  January  15 ,  1981,  the  Aud i t  D iv is ion  i -ssued a  Not ice  o f  Def ic iency

which asserted a def ic iency of personal income tax for the years 1966, 1967 and

1968 based upon a Federal  audit  dated June 28, 7973. In addit ion to the

foregoing tax l iabi l i ty and interest thereon, penalt ies were asserted pursuant

to sect ion 685(a) and 685(b) of the Tax law for respect ively faTTLng to f i le a

return and for negl igence. The taxes al leged to be due were as fol lows:

L  L  
r J J  

r .  v v

$29 ,635 .

3

8
I

3
5
6
7
f,

7.  0n  or  about  February  19 ,  1981,  pe t i t ioners r  accountan t ,  Gabr ie l

t r ' r iedman, C.P.A.,  sent two checks to the New York State Department of Taxat ion

and Finance. The f i rst  check was in the amount.  of  $75,62I.30 in payment of the

asser ted  persona l  income tax  de f ic iency  and $11,880.11  in  payment  o f  the

YEAR

L966
1967
1968
TOTAT

TAX

$  5  , 4 r2 .39
3 ,626 .76
6 ,582 .15

$15 ,621 .30

PENALTY

$1 ,623 .72
181  . 34
329 .1 r

5TJT4:T7

INTEREST

$ 4 ,465 .22
2  , 77  4  . 47
4  ,640  .42

$11 ,880 .11

TOTAT

$11 ,501 .
6  , 582 .

11  . 551  .



-4 -

interest.  The last sentence in the cover let ter f rom pet i t ioners'  accountant

which accompanied the checks requested that the Department of Taxat ion and

F inance abate  the  pena l ty  o f  $2 , I34 .17  s ince  he  be l ieved tha t  the  er ro r  was

caused by  the  ac t ions  o f  h is  p redecessor  accountan t  and no t  w i th  pe t i t ioners .

B. Pet i t ioner Thomas Manno was unable to personal ly appear at the hearing

because o f  i l l ness .  Pet i t ioners r  a t to rney ,  who d id  appear  a t  the  hear ing ,

exp la ined tha t  pe t i t ioners  were  s tockho lders ,  o f f i cers ,  and employees  o f  a

cater ing organizat ion on Long Island, New York known as Hunt ington Town House,

fnc. ("Hunt ington House").  During the years 7966 through 1968 Huntington House

ut i l ized the services of an internal auditor.  This auditor embezzled funds

from Huntington House by obtaining the proceeds of checks which were intended

for other ent i t ies such as the State of New York. The auditor then concealed

his act ion by destroying records. When the act ions of this auditor were

discovered a new internal auditor was hired. The second internal auditor also

embezzled funds and destroyed records. As a result  of  the conduct of these

auditors a number of records including checkbooks, bank statements, and ledgers

are  no  longer  ava i lab le .  In  add i t ion ,  Mr .  Manno 's  hea l th  has  de ter io ra ted

since these events occured to the point where he can no longer clear ly remember

what happened during the period in issue.

9. With regard to the issue of the substant iat ion of the interest exPense

deduct ion, pet. i t ionerst at torney stated that a substant ial  port ion of the

interest expense arose out of pet i t ioner Thomas Mannots purchase of an operat ion

known as Queens Terrace. However,  no documentary substant iat ion of the interest

expense was presented .  Mr .  and Mrs .  Mannors  a t to rney  a lso  main ta ined a t  the

hearing that s ince a f ie ld audit  was conducted by the Internal Revenue Service



- 5 -

for the year 1968 and the interest expense deduct ion was not disal lowed, i t

should not be disal lowed by the Department of Taxat ion and Finance.

CONCTUSIONS OF tAW

A. That a proceeding before the State Tax Commission is commenced by the

f i l ing of a peLit ion within ninety days of the issuing of the Not ice of Def ic iency

(Tax  Law $$ 689(a) ;  689(b) ;  722) .  S ince  the  pe t i t ion  o f  Thomas Manno was no t

f i led within ninety days of the date of issuance of the Not ice of Def ic iency

f o r  u n i n c o r p o r a t e d  b u s i n e s s  t a x e s  f o r  L 9 6 6 , 1 9 6 7  a n d  1 9 6 8  ( i . e . J u n e  4 ,  1 9 7 6 ) ,

lhe pet i t ion was unt imely.

B .  That  Tax  Law sec t ion  689(c )  p rov ides :

"Pet i t ion  fo r  re fund. - - -A  taxpayer  may f i le  a  pe t i t ion  w i th
the tax commission for the amounts asserted in a claim for
re fund i f - - -

(1) the taxpayer has f i led a t imely claim for refund
with the tax commission

(2) the taxpayer has not previously filed with the tax
commission a t imely pet i t ion under subsecLion (b) for
the same taxable year unless the pet i t ion under this
subsec t ion  re la tes  to  a  separa te  c la im fo r  c red i t  o r
re fund proper ly  f i led  under  subsec t ion  ( f )  o f  sec t ion
six hundred eighty-seven, and

(3) ei ther (A) six months have expired since the claim
was f i led, or (B) the tax commission has mai led to the
taxpayer ,  by  reg is te red  or  cer t i f ied  mai l ,  a  no t ice  o f
d isa l lownace o f  such c la im in  who le  o r  in  par t .

No pet i t ion under this subsect ion shal l  be f i led more than
two years  a f te r  the  da te  o f  ma i l ing  o f  a  no t ice  o f  d isa l low-
ance, unless pr ior to the expirat ion of such two year
period i t  has been extended by wri t ten agreement between
the taxpayer and the tax commission. I f  a taxpayer f i les a
wri t ten waiver of the requirement that he be mai led a
not ice  o f  d isa l lowance,  the  two year  per iod  prescr ibed by
this subsect ion for f i l ing a pet i t ion for refund shal1
beg in  on  the  da te  such wa iver  i s  f i l ed . r '
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C .  T h a t  a l t h o u g h  t h e  c r i t e r i a  o f  T a x  L a w  $  6 S 9 ( c ) ( 1 ) ,  ( c ) ( Z )  a n d  ( c ) ( 3 )

have been sat isf ied, Mr. Manno never f i led a pet i t ion with the Tax Commission

for the amounts asserted in the claims for refund of unincorporated business

tax. Therefore, the State Tax Comrnission renders no determinat ion with respect

t o  s a i d  c l a i m s .

D. That since Mr. and Mrs. Manno are unable to produce documentat ion

substant iat ing their  deduct ion of the interest expense which was the basis of

the Not ice of Def ic iency dated Apri l  10, 7972, they have not sustained their

burden of proof imposed by sect ion 689(e) of establ ishing that the def ic iency

was erroneous. f t  is noted that there is no evidence that the fnternal Revenue

Service concluded that pet i t ioners had proper substant iat ion of their  interest

expense deduct ion. However,  assuming, without deciding, that the fnternal

Revenue Service did reach such a conclusion, the SLate Tax Commission is not

bound by a federal  determinat ion relat ing to issues before f t  QA NYCRR 153.4;

see Matter of Ruben Pofton and Georgiana Porton, State Tax Commission, JuIy 18,

1 9 8 0 ) .

E. That the let ter f rom pet i t ioners'  accountant dated February 19, 1981

is deemed the pet i t ion of Thomas Manno and Jean Manno chal lenging the penalt ies

asserted on the Not ice of Def ic iency issued on January 15, 1981. Although the

al leged conduct of the internal auditors of Hunt ington House noted in Finding

of Fact "8tt  was unfortunate, i t  has no bearing on why pet i t ioners fai led to

f i le a personal income tax return or whether the personal i -ncome tax def ic iency

was due to negl igence. Therefore, pet i t ioners have fai led to sustain their

burden of proof,  imposed by sect. ion 689(e) of the Tax law, of showing that the

penalty was improperly asserted.



F. That the pet i t ions

DATED: Albany, New York
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Thomas Manno and Jean Manno are denied.

STATE TAX COMMISSION

o f

ruB 0 41983
. QLl.t'l<.,/*.r

flrf tYk eYi.srDENr '|
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