
STATE OF NEW YORK

STATE TAX COMMISSION

ln the l latter of the PetiLion
of

Anthony

for Redetermination of
of a Determination or a
Tax under Art icle 22 af
L97L -  t976.

& Mary Mancuso

a Deficiency or a Revision
Refund of Personal fncome
the Tax law for the Years

AFFIDAVIT OF UAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
28th day of September, 1983, she served the within notice of Decision by
certified mail upon Anthony & Mary Mancuso, the petitioners in the within
proceedinS, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as fo l lows:

Anthony & Mary Mancuso
2057 East  68rh Sr .
Brooklyn, NY L1234

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Posta1 Service within the State of New York.

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
28th day of Septenber, 1983.
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IU?HONIZED TO ADIiINISMN
OATH$ PtlR$UrNT I0 T&1 IrAW
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that lhe said addressee is the petit ioner
forth on said wrapper is the last known address



STATE OF NEW YORK

STATE TAX COMMISSION

In the l lat ter

Anthony &

for Redetermination of a
of a Determination or a
Tax under Arl icle 22 of
7977 -  1976.

of the Petit ion
o f

Mary Mancuso

Deficiency or a Revision
Refund of Personal Income
the Tax law for Lhe Years

AT'FIDAVIT OF MAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
28th day of  September,  1983,  she served the wi th in  not ice of  Decis ion by
cert. i f ied mail upon Leonard Bail in the representative of the petit ioners in the
within proceeding, Uy enclosing a true coiy thereof in a secuiely sealed
postpaid wrapper  addressed as fo l lows:

Leonard Bail in
299 Broadwav
New York, t tY 1OOOI

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos-t off ice or off icial depository) under the- exi lusive care and cuiiody of
the Unit.ed States Post.al Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petit ioner herein and that lhe address set forth on said wiapper is the
last known address of the representat. ive of the petit ioner.

Sworn to before me this
28th day of  September,  1983.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

September 28, 1983

Anthony & Mary Mancuso
2057 East 68t^h Sr.
Brooklyn, NY 11234

Dear Mr.  & Mrs.  Mancuso:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be insti tuted under
Article 78 of the Civi l  Practice law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of  th is  not ice.

Inquir ies concerning the computation of tax due or refund al lowed in accordance
wi th th is  dec is ion mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Building /19 State Campus
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Leonard Bail in
299 Broadway
New York, NY 10007
Taxing Bureauts Representative



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t lon

o f

ANTITONY AND MARY MANCUSO

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Years 1971 through 1976.

:  DECISION

Peti t ioners, Anthony and Mary Mancuso, 2057 East 68th Street,  Brooklyn,

New York LI234, f i led a pet i t lool  fot  redeterminat ion of a def ic iency or for

refund of personal l-ncome tax under Article 22 of the Tax Law for the years

1971 through 1976 (Fl le No. 32482>.

A fornal hearing was held before Robert  A. Couze, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on May 13, L982 at 9:15 A.M. PetLt ioners appeared by Leonard Bal l - ln '

Esq.,  299 Broadway, New York, New York 10007. The Audit  Divis ion appeared by

Pau l  B .  Coburn ,  Esq.  (A l f red  Rub ins te in ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ioners f i led a t imely pet i t ion protest ing not lces of def lc iency

issued February 23, 1979.

FINDINGS OF FACT

I. On February

against pet i t ioner,

23 ,  1979,  the  Aud i t

Anthony Mancuso, in

Dlvis lon issued not ices of def icLency

the amount of $349.64 in addit ional

I-  
The pet i t ioners actual ly f i led a pet i t lon capt ioned as fol-Lows:
I 'Pet i t lon for Redeterminat ion of Timel lness of Orlginal  Pet i t ionrr.
Such pet i t ion also incl-uded Joseph and Grace Garofalo as pet i t ioners'
who were given a separate File No. 3248L, and a decision concerning
these pet i t ioners ls separately rendered.
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tax due or tax def i .c iencies and $346.78 in penalty and/or interest for 197I

and L972; in the amounts of $4,614.05 in addit lonal tax due or tax def ic iencies

and $4,268,47 in penalty and/or interest for 1973 and L974i and in the amounts

o f  $1 ,808.37  in  add i t iona l  tax  due or  tax  de f ic ienc ies  and $1 ,360.83  in  pena l ty

and/or int ,erest for 1975 and 1976.

2. 0n February 23, 1979, the Audit  Divi .s ion issued not ices of def ic iency

against pet i t ioner,  Mary Mancuso, in the amounts of $309.34 in addit lonal tax

due or tax def ic iencies and $306.61 in penalty and/or interest for 1971 and

L972; in the amounts of $91955.73 in addit ional tax due or tax def i-c iencies and

$3,675.64 in penalty and/or lnterest f .or 1973 arrd L9743 and in the anounts of

$1,023 .44 Ln addit ional tax due or tax def ic iencies and $766.43 ln penalty

and/or  in te res t  fo r  1975 and 1976.

3. Pet i t ionersf representat i -ve, Leonard Bal l in,  Esq.,  test i f ied that on

Apri l  11'  1979 he dictated a pet i t ion for redeterminat ion of the not ices of

def ic iency herein to hls secretary, Beverly Gal lack, and that af ter ,a n.U 0""r ,

typed, he assembled the pet i t ion, s igned i t ,  and placed i t  in an envelope.

4. Beverly Gal lack test l - f led that on Apri l  11, 1979, she placed the

t 'envelope with postage on i t  in a let ter box to New York State in Albanytt .

5.  The pet i t ion al- leged to have been urai led on Apri l -  11, 1979 was never

recelved by the State Tax Courmission.

6. Assessments were issued against the pet i t j .oner in July,  1979, and Mr.

Bailin wrote to the New Yorb State Income Tax Bureau requesting information on

why assessments were made against pet i t ioners when he f t led a pet i t ion for

redeterminat ion of def ic iency for the years ln lssue on Apri l  11, L979.
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7. Leonard Bai l in and Beverly Gal lack were credible witnesses. However,

there is no postmark or registration receipt that indicates tinely rnalling of

the  pe t i t ion .

8. The only issue to be resolved in this proceeding ls whether pet i t ioners

f i led a t imely pet i t ion protestLng the not ices of def ic iency lssued February 23,

1 9 7 9 .

CONCLUSIONS OF LAW

A. That Tax Law $689(b) provides as fol lows:

"(b) Pet i t ion for redeterminat ion of a def ic lency. --
Within ninety days.. .  af ter the maiLing of the not ice of
def iciency. .. the taxpayer may f ile a petition r,rith the tax
commissien for a redeterminat ion of the def ic iency.r l

Therefore, a pet i t ion for redeterminat ion of a def lc iency protest ing rhe

notices of deficiency herein would be tinely if fl led \irithin nlnety days of

February  23 ,  L979.

B. That 20 NYCRR 601.3 r 'Commencement of Proceedlngtt  provides as fol lows:

"(a) Fl l ing of pet i t ion. A11- proceedings before the
Cournission must be commenced by the f i l ing of a pet i t ion.. .

* * * *

(c) Tlure lirnitations. The petition nust be f il-ed
within the tl-me linitations prescribed by the applicable
statutory sect ions and there can be no extension of that
t ime l l -mitat ion. I f  the pet i t ion is f i led by mai l- ,  i t  must
be addressed to the particul-ar operating bureau in Albany,
New York. When mai led, the pet i t ion wi l l  be deerned f i led
on the date of the United States postmark stanped on the
envelope. tr

C. That Tax Law $691(a) provides in part  as fol lows:

t 'Tirnely nai l ing. -  I f  any return, decLarat ion of est imated
tax, c laim, statement,  not ice, pet i t ion, or other document
required to be filed, or any payment required to be made, within
a prescr ibed perlod or on or before a prescr ibed dated under
authori ty of any provision of this art ic le is,  af ter such period
or such date delivered by UnLted States mail to the Tax Conmissl-on,
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bureau, off ice, of f icer or person with which or with whom such
document is required to be flled, or to which or to whom such
payment i.s required to be made, the date of the United States
postmark stamped on the envelope shal1 be deemed to be the date
of del ivery. . .  I f  any document or payment is sent by United States
registered mai l ,  such registrat ion shal l  be prLma facie evidence
that such document or payment was delivered to the Tax Comnission,
bureau, off lce, of f icer or person to which or to whom addressed.
To the extent that the Tax Coturission shal-l prescribe by regulation,
cert i f ied mai l  may be used ln l ieu of registered mai l  under this
sec t ion .  r l

D .  That  Tax  Law $691(a)  i s  pa t te rned a f te r  I .R .C.  57502,  I 'T ime ly  Ma i l ing

Treated As Tiurely Filing and Payingrr.

E .  Treas .  Reg.  5301.75O2- I (d ) (1 )  p rov ldes  as  foL lows:

rrsect ion 7502 is not appl icable unless the document ls del lvered
by U.S. urai l  to the agency, offLcer or of f ice with hrhlch i t  is
required to be f i led. However,  i f  the document is sent by registered
mail  or cert i f ied mai l ,  proof that the document was properly registered
or that a postmark cert i f ied mai l  senderfs receipt rdas properly
issued therefor, and that the envelope or rd'rapper was properly
addressed to such agency, off icer or of f ice shal l  const i tute pr ima
facie evidence that the document was delivered to such agency,
o f f i c e r ,  o r  o f f i c e . r '

F.  That to be t imely,  a pet i t ion rnust be actual ly del ivered to the Tax

Cornmission within ninety days after a def ic iency not ice ls mai led, or i t  must

be delivered in an envelope which bears a United States postmark of a date

within the ninety day period. The petitioners have not shouldered their burden

of proof under Tax Law $689(e) to show that the pet i t ion was del ivered to the

Tax Commission. Proof of mai l ing by registered or cert l f ied naf l-  was not

shown. Proof of maillng by ordinary mall does not satisfy the requirement of

proving del lvery of  the pet i t ion to the Tax Commission.  See Deutsch v.

5 9 9  F . 2 d  4 4  ( 2 d ,  C i r . ) ,  c e r t .  d e n i e d ,  4 4 4 1015 .
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G. That,  further,  ne note that the pet i t ioners are not without redress.

After paylng the def ic iencyr they may f i le a claim for refund and, l f  that

claim is denied, they may file a petition wl-th the Tax Cornnissl-on.

H. That the pet i t ion herein is denied, and the not ices of def ic iency

issued on February 23, 1979 are sustained.

DATED: Albany, New York

sEP 2 8 1983
STATE TAX COMMISSION

PRESIDENT

/4.Lfi4,-Yt -
TSSIONER


