
STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet l t l -on :
o f

Joseph Magl lo  :

for Redetermination of a Deficiency or a Revision :
of a Determination or a Refund of Personal Income &
UBT under Article 22 & 23 of the Tax Law and :
Chapter  46 Ti t le  T of  the Adminis t rat ive Code of
the Ci ty  of  New York for  the Years 1977 & L978.  :

AF'FIDAVIT OF MAILING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, ovet 18 years of age, and
that on the 29th day of June, 1983, she served the within not ice of Decision by
cert i f ied mai l  upon Joseph Mag1lo, the pet i t i .oner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid rdrapper addressed
as fol lows:

Joseph Magl io
2L79 Bogart Ave.
Bronx, NY 10461

and by deposlting same enclosed in a postpaid properly e:ddressed wrapper in a
(post of f ice or off lc ial-  depository) under the exclusive care and custody of
the United States Postal-  Service r i l i th in the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of the pet l t ioner.

Sworn to before me this
29ttl day of June, 1983.

AUTHORIZED TO ADMINISTER
g4tHs PURSUAT{T r0 TAx 
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STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Joseph Maglio

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Personal Income
& UBT under Article 22 & 23 of the Tax Law and
Chapter 46, Tit]-e T of the Administrative Code of
the City of New York for the Years L977 and, L978.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Connie Hagelund, belng duLy sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 29th day of June, 1983, she served the within not ice of Decision by
cert i f ied rnai l  upon Joseph F. Gi l leece the representat i .ve of the pet i t ioner in
the within proceeding, by encl-osing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol l -ows:

Joseph F. Gi l leece
16 Donna DrLve (unit  gl)
Norwalk, CT 06854

and by depositing same enclosed in a postpaid properl-y addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Serviee within the Scate of New York.

That deponent further says that the said addreasee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last knom address of the representat i .ve of the pet i t loner.

Sworn to before me this
29th day of June, 1983.
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S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

June 29 ,  1983

Joseph Magl io
2779 Bogart Ave.
Bronx, NY 7O46L

Dear  Mr .  Mag l i o :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  690 & 722 of  the Tax Law, any proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Commission can only be inst i tu ted
under Ar t ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be conmenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the  da te  o f  t h i s  no t i ce .

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept .  Taxat ion and Finance
law Bureau -  l i t igat ion Uni t
Building /19 State Campus
Albany,  New York 72227
Phone # (578) 457-2070

Very truly yours,

STATE TAX COUMISSION

cc:  Pet i t ioner 's  Representa t ive
Joseph F .  G i l leece
16 Donna Drive (Unir 33)
Norwalk, CT 06854
Taxing Bureaut s Representat ive



STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOSEPH MAGTIO

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and 23 of the
Tax law and Chapter 46, Ti t1e T of the
Administrat ive Code of the City of New York for
the years 7977 and 1978.

1 .

York City

reported

DECISION

Pet i t ioner ,  Joseph Mag l io ,  2179 Bogar t  Avenue,  Bronx ,  New York  10461,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

and unincorporated business taxes under Art ic le 22 and 23 of the Tax law and

Chapt.er 46, Ti t1e T of the Administrat ive Code of the City of New York for the

years 1977 and 1978 (Fi le No. 32125\.

A srnal l  c laims hearing was held before James Hoefer,  Hearing 0ff icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

Y o r k ,  o n  0 c t o b e r  2 8 ,  ! 9 8 2  a L  9 : 1 5  A . M . ,  w i t h  a l l  b r i e f s  t o  b e  s u b m i t t e d  b y

December 1, 7982. Pet i t ioner appeared by Joseph F. Gi l leece. The Audit .

D iv is ion  appeared by  PauI  B .  Coburn ,  Esq.  (Thomas sacca,  Esq. ,  o f  counse l ) .

ISSUE

Whether the Audit  Divis ion properly determined the income generated from

pet i t ioner 's  tax icab bus iness  us ing  the  gaso l ine  purchase markup method.

FINDINGS OF FACT

Peti t ioner herein, Joseph Magl io,  t imely f i led New York State and New

income tax resident returns for the years 1977 and 1978 wherein he

bus iness  income o f  $7 ,603.00  and $8 ,673.00 ,  respec t ive ly .  The bus iness
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income reported on the 1977 and 1978 returns represented the income generated

frorn pet i t ionerrs operat ion of  a tax i -cab in the netropol i tan New York Ci ty

atea.  No unincorporated business tax returns were f i led for  the years at

i s s u e .

2. On January 6, 1981 the Audit  Divis ion issued a Not ice of Def ic iency to

pet i t ioner for the years 1977 and, I978, assert ing addit ional New York State and

New York  C i ty  persona l  income tax  o f  $3 ,23g.O2,  p lus  pena l ty l  and in te res t  o f

$786.95 ,  fo r  a  to ta l  due o f  $4rO25.97.  A  second Not ice  o f  Def ic iency '  a lso

dated January 6, 1981, was issued to pet i t ioner for the years 1977 and, L978'

th is  one asser t ing  un incorpora ted  bus iness  tax  o f  $1r310.86 ,  p lus  pena l ty2  and

in te res t  o f  $316.55 ,  fo r  a  to ta l  due o f  $L ,627.41 .  Both  o f  the  a fo rement ioned

not ices of def ic iency \dere premised on the results of a f ie ld audit  conducted

by the Audit  Divis ion, wherein i t  was al leged that pet i t ioner had understated

the income generated from his taxicab business by $8,964.00 for 1977 and

$ 1 8 , 9 4 5 . 0 0  f o r  I 9 7 8 .

3.  The Audi t  Div is i -on used a gasol ine purchase markup to determine the

amounts of  understated income enumerated in  F inding of  Fact  r r2 ' r ,  
-W. The

gasoline purchase markup was computed by the Audit Division in the following

manner:

Penal t ies were asser ted pursuant  to Tax Law sect ion 685(b)  for
negl igence and Tax Law sect ion 685(c)  for  underest imat ion of  est imated
tax .

Penal ty  \^7as asser ted pursuant  to Tax Law sect ion 685(b)  for  negl igence.
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Tota l  gaso l ine  purchases  as  per
Federal  Schedule C

Divided by pr ice per gal lon
Gal lons  o f  gaso l ine  purchased
Mul t ip l ied  by  mi les  per  ga l lon
Total  mi les dr iven
Less: 20% for unladen cruising

mi les
Total  laden miles
Mul t ip l ied  by  $1 .00  rece ived fo r

each laden mi le
Gross  rece ip ts
Less: net income reported on

Federal  Schedule C
Unreported Income

r977

$  1  , 9 0 4 . 0 0 2
. P J

. 0 5

2 ,929  232
10"

2e JeIm

5  , 858 .003
23,434.00

1  . 003
{ri;4tr:do

r978

$  3 ,750 .00q
.75 "

5  , 000  . 00?
10"

50 i looo. oo
?

10 ,000  .  00 -
40 ,000 .00

1 .003
S4d;00b. od

as the result  of
These f igures

a  p r i o r  t e s t

L4 ,470 .00
s  8 .964 .00

4. Pet. i t ioner computed gross receipts generated from his operat ion of the

taxicab, as reported on Federal  Schedule C, from an analysis of his dai ly

taximeter readings (more commonly known as "tr ip sheets").  Pet i t ioner ini t ia l ly

test i f ied that the New York City Taxi and Limousine Commission required the

tr ip sheet.s to be kept.  for a six month period and that af ter the expirat ion of

said period the t . r ip sheets were destroyed. Pet i t ioner later test i f ied that

the tr ip sheets were kept for the ent ire year and were not destroyed unt i l

af ter the tax return for the year vras prepared. The tr ip sheets for 7977 and

1978 were not submiLted by pet i t ioner to the Audit  Divis ion for examinat ion nor

were said tr ip sheets offered into evidence at the hearing held herein. Other

than the tr ip sheets, pet i t ioner maintained no books or records (ei ther formal

or otherwise) which detai led the gross receipts generated from his taxicab

business. Pet i t ioner maintained no books or records which detai led the income

he received from t ips during the years at issue. Pet i t ioner did, however,

The Audit  Divis ion
an examinat ion of
represent averages
p r o j  e c t .

did not arr ive at these f igures
pet i t ioner 's  books  and records .

and est imates establ ished from
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maintain some records and substant iat ion with respect to the business expenses

claimed on Federal  Schedule C.

5 .  Pet i t ioner 's  representa t ive  argued tha t  the  pr ice  per  ga l lon  fo r

gasol ine, as determined by the Audit  Divis ion, was lower than the average cost

pet i t ioner actual ly incurred. Pet i t . ioner test i f ied at the hearing that he

thought the prices l,itere higher but that he was not sure. No documentary

ev idence was adduced a t  the  hear ing  in  suppor t  o f  pe t i t ioner ts  ac tua l  per

gal lon cost for gasol ine during the years 1977 and 1978.

6. Pet i t ioner also agrued that.  the 20 percent al lowance for unladen

cruising rni les did not give adequate considerat ion to the 25 unladen roundtr ip

miles dr iven per day from his home in Bronx, New York to his work locale in

lower Manhattan. No documentary evidence was offered to support  the total

mi les dr iven during the years at issue or the total  number of laden miles.

7. The 10 miles per gal lon as det.ermined by the Audit  Divis ion represents

an es t imate  fo r  a  s ix  cy l inder  veh ic le .  Dur ing  the  years  a t  i ssue pe t i t ioner rs

taxicab l^7as an eight cyl inder vehicle which averaged 8 mi les per gal lon.

B. Pet i t ioner f i led his 1978 New York State and New York City income tax

return as a single individual.  0n said return pet i t ioner claimed the minimum

standard  deduct ion  fo r  a  s ing le  ind iv idua l  o f  $1 ,400.00  [Tax  law sec t ion

614(c) (1 ) ] .  The Aud i t  D iv is ion  recomputed pe t i t ioner 's  taxab le  income fo r  the

year 1978 by adding the unreported income disclosed pursuant to the gasol ine

purchase markup test to t .axable income reported on the return. No adjustment

was made by the Audit  Divis ion to increase the standard deduct ion to the

maximum al lor+able for 1978 due to the increase in total  New York income.
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9. Pet i t ioner did not argue nor was any evidence presented with respect

to  the  pena lL ies  asser ted  due pursuant  to  sec t ions  685(b)  and 685(c)  o f  the  Tax

Law.

CONCI,USIONS OF tAI,i

A .  That  pursuant  to  F ind ing  o f  Fac t  "7" ,  supra ,  pe t i t ioner  has  es tab l i shed

that his eight cyl inder taxicab averaged eight mi les per gal lon and not ten

miles per gal lon as est imated by the Audit  Divis ion in i ts gasol ine purchase

markup.

B.  That  sec t ion  689(e)  o f  the  Tax  law p laces  the  burden o f  p roo f  on

pet i t ioner except in three specif ical ly enumerated instances, none of which

pert .ain to the issues addressed in the instant matter.  That pet i t ioner main-

tained no clear,  systematic and consistent record of the receipts and t ips

generated from his operat ion of a taxicab during the years 7977 and L978. That

pe t i t ioner  has  fa i led  to  sus ta in  h is  burden o f  p roo f  (except  as  o therw ise

provided for in Conclusion of Law "A",  supra) to show that the gasol ine purchase

markup method ut i l ized by the Audit  Divis ion did not accurately ref lect the

rece ip ts  and t ips  rece ived f rom h is  tax icab bus iness .

C. That for the year 1978 pet i t ioner is ent i t led to the maximum standard

deduct ion of $2,400.00 due to the increase in total  New York income and not the

$1 '400.00  min imum s tandard  deduct ion  a l lowed by  the  Aud i t  D iv is ion  ITax  law

s e c t i o n  6 7 4 ( a ) 1 .

D. That.  pet i t ioner has fai led to sustain the burden of proof to show that

the Audit  Divis ion improperly asserted penalt ies due pursuant to sect ions

685(b)  and 685(c)  o f  the  Tax  Law.

E. That the pet i t ion of Joseph Magl io is granted to the extenL indicated

in Conclusions of Law "A" and "C", supra; that the Audit  Divis ion is directed
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to  recompute  pe t i t ioner 's  l iab i l iLy  fo r  1977

dec is ion  rendered here in l  and tha t ,  except  as

a l l  o ther  respec ts  den ied .

DATED: Albany, New York

JUN ? II 1983

and 1978 consistent with the

so granted, the pet i t ion is in

STATE TAX COMMISSION

PRESIDENT
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S T A T E  O F  N E W  Y O R K
STATE T.AX COMMISSION

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

June 29, 1983

Joseph Magl io
2L79 Bogart Ave.
Bronx, NY LO461r

Dear  Mr .  Mag l i o :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  690 & 722 of  the Tax Law, any proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Commission can only be inst i tu ted
under Ar t ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be commenced i -n
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept. Taxation and Finance
Law Bureau - l i t igat ion Unit
Building ll9 State Campus
Albany, New York 72227
Phone / l  (518) 457-2o7o

Very truly yours,

STATE TAX COMMISSION

cc :  Pe t i t i one r r s  Rep resen ta t i ve
Joseph  F .  G i l l eece
15 Donna Drive (Unit 33)
Norwalk,  CT 06854
Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOSEPH MAGI,IO

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome and Unincorporated
Business Taxes under Art ic les 22 and 23 of the
Tax Lar.s and Chapter 46, Title T of the
Administrat ive Code of the City of New York for
the years 7977 and 1978.

1 .

York City

reported

DECISION

Pet i t ioner ,  Joseph Mag l io ,  2179 Bogar t  Avenue,  Bronx ,  New York  10461,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

and unincorporat.ed business taxes under Art ic le 22 and 23 of the Tax law and

Chapter 46, Ti t le T of the Administrat ive Code of the City of New York for the

years  1977 and 1978 (F i le  No.  32L25\ .

A  smal l  c la ims hear ing  was he ld  be fore  James Hoefer ,  Hear ing  0 f f i cer ,  a t

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

Y o r k ,  o n  o c t o b e r  2 8 r  1 9 8 2  a t  9 : 1 5  A . M . ,  w i t h  a l t  b r i e f s  t o  b e  s u b m i t t e d  b y

December  1 ,  1982.  Pet i t ioner  appeared by  Joseph F .  G i l leece.  The Aud i t

D iv is ion  appeared by  Pau l  B .  coburn ,  Esq.  (Thomas sacca,  Esq. ,  o f  counse l ) .

ISSUE

Whether the Audit Division properly determined the income generated from

peti t ioner 's taxicab business using the gasol i -ne purchase markup method.

FINDINGS OF FACT

Peti t ioner herein, Joseph Magl io,  t i rnely f i led New York State and New

income tax resident returns for the years 7977 and 1978 wherein he

bus iness  income o f  $7 ,603.00  and $8r673.00 ,  respec t ive ly .  The bus iness
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income reported on the L977 and l97B returns represented the lncome generated

frorn pet l- t ionerts operat ion of a taxicab in the rnetropol i tan New York City

atea. No unincorporated business tax returns were f i led for the years at

i ssue.

2. On January 6, 1981 the Audit  Divis ion issued a Not ice of Def ic iency to

pet i t ioner for the years 1977 and, 1978, assert ing addit ional New York State and

New York City personal income tax of $3, 23g.02. plus p"rr" l ty l  and interest of

$ 7 8 6 . 9 5 ,  f o r  a  t o t a l  d u e  o f  $ 4 , 0 2 5 . 9 7 .  A  s e c o n d  N o t i c e  o f  D e f i c i e n c y ,  a l s o

dated January 6, 1981, was issued to pet i t ioner for the years 1977 and, 1978,

th is  one asser t ing  un incorpora ted  bus iness  tax  o f  $1 ,310.86 ,  p lus  pena l ty2  and

i n t e r e s t  o f  $ 3 1 6 . 5 5 ,  f o r  a  t o t a l -  d u e  o f  $ L , 6 2 7 . 4 I .  B o t h  o f  t h e  a f o r e m e n t i o n e d

not ices of def ic iency \^rere premised on the results of a f ie ld audit  conducted

by the Audit  Divis ion, wherein i t  was al leged that pet i t ioner had understated

the income generated from his taxicab business by $81964.00 for L977 and

$ 1 8 , 9 4 5 . 0 0  f o r  L 9 7 8 .

3. The Audit Divj-sion used a gasoline purchase markup

amounts of understated income enumerated in Finding of Fact

gasol lne purchase markup was computed by the Audit  Divis ion

manner:

t o

n2 t l

determine the

, supra. The

the fol lowingln

Penalt ies were asserted pursuant to Tax Law sect ion 685(b) for
negl igence and Tax Law sect ion 685(c) for underest imation of est imated
tax .

Penalty was asserted pursuant to Tax Law sect ion 585(b) for negl igence.
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Tota l  gaso l ine  purchases  as  per
Federal  Schedule C

Div ided by  pr ice  per  ga l lon
Gal lons of gasol ine purchased
Mul t ip l ied  by  mi les  per  ga l lon
Total  mi les dr iven
less: 20ol for unladen cruising

mi les
Total  laden miles
Mul t ip l ied  by  $1 .00  rece ived fo r

each laden mile
Gross  rece ip ts
Less: net income reported on

Federal  Schedule C
Unreported fncome

7977

$  1  , 904 .00?
.6s"

2 ,929  23a
10"-2e;r6Too

2
5  ,858  .  00 -

23,434.00

1  . 003
$23;434:b6

1978

$  3 ,  750 .  Ooq
.75"

sJmo
1 0 -

T0;ooo:o-d
?

10  ,000  .  00 "
40 ,000 .  00

1  . 003
$m;006.T0

21  ,055  .  00
$18*945-_09

as the result of
These f igures

a pr ior  test

4. Pet i t ioner computed gross receipts generated from his operat ion of the

taxicab'  as reported on Federal  Schedule C, from an analysis of his dai ly

taximeter readings (more commonly known as "tr ip sheets").  Pet i t ioner ini t ia l ly

test i f ied that the New York City Taxi and l imousine Commission required the

tr ip sheets to be kept for a six month period and that af ter the expirat ion of

said period the tr ip sheets were destroyed, Pet i t ioner later test i f ied that

the tr ip sheets were kept for the ent ire year and were not destroyed unt i l

af ter Lhe tax return for the year was prepared. The tr ip sheets for 1977 and

1978 were not submitted by pet i t ioner to the Audit  Divis ion for examinat ion nor

were said tr ip sheets offered into evidence at the hearing held herein. 0ther

than the tr ip sheets, pet i t ioner maintained no books or records (ei ther formal

or otherwise) which detai led the gross receipLs generated from his taxicab

business. Pet i t ioner maintained no books or records which detai led the income

he received from Lips during the years at issue. Pet i t ioner did, however,

The Audit  Divis ion did not arr ive at these f igures
an examinat ion  o f  pe t i t ioner 's  books  and records .
represent averages and est imates establ ished from
p r o j  e c t .
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maintain some records and substant iat ion with respect to the business expenses

claimed on Federal  Schedule C.

5 .  Pet i t ioner 's  representaL ive  argued tha t  the  pr ice  per  ga l lon  fo r

gasol ine, as determined by the Audit  Divis ion, was lower than the average cost

pet i t ioner actual ly incurred. Pet i t ioner test i f ied at the hearing that he

thought the pr ices were higher but that he was not sure. No documentary

evidence was adduced at the hearing in support  of  pet i t ioner 's actual per

ga l lon  cos t  fo r  gaso l ine  dur ing  the  years  1977 and 1978.

6. Pet i t ioner also agrued that the 20 percent al lowance for unladen

cruising mi les did not give adequate considerat ion to the 25 unladen roundtr ip

miles dr iven per day from his home in Bronx, New York to his work locale in

lower Manhattan. No documentary evidence r^ras offered to support the total

mi les dr iven during the years at issue or the total  number of laden miles.

7. The 10 miles per gal lon as determined by the Audit  Divis ion represents

an es t imate  fo r  a  s ix  cy l inder  veh ic le .  Dur ing  the  years  a t  i ssue pe t i t ioner rs

taxicab was an eight cyl inder vehicle which averaged 8 mi les per gal lon.

B. Pet i t ioner f i led his 1978 New York State and New York City income tax

return as a single individual.  0n said return pet i t ioner clained the minimum

standard  deduct ion  fo r  a  s ing le  ind iv idua l  o f  $1 ,400.00  [Tax  Law sec t ion

614(c) (1 )1 .  The Aud i t  D iv is ion  recomputed pe t i t ioner 's  taxab le  income fo r  the

year 1978 by adding the unreported income disclosed pursuant to the gasol ine

purchase markup test to taxable income reported on the return. No adjustment

was made by the Audit  Divis ion to increase the standard deduct ion to the

maximum al lowable for 1978 due to the increase in total  New York income.
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9. Pet i t ioner did not argue nor was any evidence presented with respect

to the penalt ies asserted due pursuant to sect ions 685(b) and 685(c) of the Tax

Law.

CONCIUSIONS OT IAW

A. That pursuant to Finding of Fact.  "7",  supra, pet i t ioner has establ ished

that his eight cyl inder taxicab averaged eight mi les per gal lon and noL ten

miles per gal lon as est imat.ed by the Audit  Divis ion in i ts gasol ine purchase

markup.

B.  That  sec t ion  689(e)  o f  the  Tax  law p laces  the  burden o f  p roo f  on

pet i t ioner except in three specif ical ly enumerated instances, none of which

pertain to the issues addressed in the instant matter.  That pet i t ioner main-

Lained no clear,  systematic and consistent record of the receipts and t ips

generated from his operat ion of a taxicab during the years 7977 and 1978. That

pet i t ioner has fai led to sustain his burden of proof (except as otherwise

provided for in Conclusion of Law I 'A",  supra) to show that the gasol ine purchase

markup method ut i l ized by the Audit  Divis ion did not accurately ref lect the

receipts and t ips received from his taxicab business.

C. That for the year 1978 pet i t ioner is ent i t led to the maximum standard

deduct ion of $2,400.00 due to the increase in total  New York income and not the

$1r400.00 minirnum standard deduct ion al lowed by the Audit  Divis ion [Tax Law

s e c t i o n  6 1 4 ( a ) 1 .

D. That pet i t ioner has fai led Lo sustain Lhe burden of proof to show that

the Audit  Divis ion improperly asserted penalt ies due pursuant to sect ions

685(b)  and 685(c)  o f  the  Tax  Law.

E. That the pet i t ion of Joseph Magl io is granted to the extent indicated

in Conclusions of Law "A" and "C", supra; that the Audit  Divis ion is directed
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t .o recompute pet i t ioner 's l iabi l iLy for 1977

dec is ion  rendered here in l  and tha t ,  except  as

a l l  o ther  respec ts  den ied .

DATED: Albany, New York

and 1978 consistent with the

so granted, the pet i t ion is in

STATE TAX COMMISSION

JUN 291983
PRESIDENT
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