
STATE OF NEW YORK

STATE TAX COU}IISSION

In the Matter of the Petition
o f

Frank & Domenica Lucente

for Redeterniuation of a Deficiency or a Revision
of a Determination or a Refund of Personal fncome
& tAT under Article 22 & 23 of the Tax Law for the
Years  1975 & 1 ,976.

AFFIDAVIT OT UAIf,ING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that. he is an employee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 1Lth day of May, 1983, he served the within not ice of Decision by cert i f ied
mail upon Frank & Donenica Lucente, the petitioners in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows:

Frank & Donenica Lucente
1551 Sweetman Ave.
Elnont,  NY 11003

and by deposit ing 6ame enclosed iu a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United St.ates Postal Service within the State of New York.

That deponent further says that the said addressee is the petitiooer
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
11th day of May, 1983.

beiiis runiuelt ro lAx rratl
sECrroN u4



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May  11 ,  1983

Frank & Domenica Lucente
1551 Sweetman Ave.
Elmont. ,  NY 11003

Dear Mr. & Mrs. Lucente:

Please take noLice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of review
Pursuant to sect ion(s) 690 & 722 of the Tax
review an adverse decision by the State Tax
under Art ic le 78 of the Civi l  Pract ice Laws
the Suprerne Court of the $tate of New York,
the date of this not ice.

Inquirles concerning the computation of tax
with this decision may be addressed to:

at the administrat ive level.
Law, any proceeding in court to
Comnission can only be inst i tuted
and Rules, and must be comnenced in
Albany County, within 4 months from

due or refund allowed in accordance

MYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York L2227
Phone // (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ionert s Representat. ive

Taxing Bureau' s Representative
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

FRANK TUCENTE AND DO}MNICA IUCENTE

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome and Unincorporated
Business Taxes under Art ic les 22 and 23 of
the Tax Law for the Years 1975 and 1976.

DECISION

Peti t ioners, Frank Lucente and Domenica Lucente, 1551 Sweetman Avenue,

E lmont '  New York  11003,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency

or for refund of personal income and unincorporated business taxes under

Ar t i c les  22  and,23  o f  the  Tax  Law fo r  the  years  1975 and 1976 (F i fe  No.  30808) .

A  smal l  c la ims hear ing  was he ld  be fore  A l len  Cap lowa i th ,  Hear ing  Of f i cer ,

at the off ices of the State Tax Commission, Two l ,Jor ld Trade Center,  New York,

New York, on July 14, 7982 at 9:15 A.M. Pet i t ioner Frank Lucente appeared pro

se.  The Aud i t  D iv is ion  appeared by  Paur  B .  coburn ,  Esq.  ( r rw in  Levy ,  Esq. ,  o f

c o u n s e l ) .

ISSUE

Whether certain adjustments made as the result  of  a f ie ld audit  \ {ere proper.

FINDINGS OF FACT

1. Frank Lucente and his wife,  Domenica Lucente, t imely f i led a joint

New York State fncome Tax Resident Return for each of the years 7975 and 7976

whereon Frank Lucente (hereinafter pet i t ioner) reported business income of

i 2 3 , 3 6 2 . 3 8  a n d  $ 1 5 , 5 2 3 . 4 5  r e s p e c t i v e l y ,  d e r i v e d  f r o m  h i s  a c t i v i t i e s  a s  a r r w a s t e

paper dealer".  Addit ional ly,  pet i t ioner f i led New York State unincorporated
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business tax returns for the years at issue whereon he reported the income and

expenses  a t t r ibu tab le  to  h is  a fo res ta ted  bus iness  ac t iv i t ies .

2 .  0n  Ju ly  11 ,  1979 the  Aud i t  D iv is ion  issued a  Sta tement  o f Audit  Changes

attachedto pet. i t ioners wherein, pursuant.  to

thereto, the fol lowing adjustments

ITEM CTAIMED

schedules of audit  adjustments

were  made:  
1

Insurance
Sundry Expenses
Telephone
Light,  Heat & Power
EnLertainment,

To l l s  &  T ips
Al lowance for

Taxpayer Services
Medical Adjustment

(Statutory)
Total  Adjustment

ITEM
Iiifrance
Entertainment,

To l l s  &  T ips
Telephone
Light,  Heat & Power
Sundry Expenses
Al lowance for

$  5 ,354 .00
70 ,447  .00

1  ,  180 .00
1 ,501 .00

5  ,  164 .  65

CIAIMED
$  7  ,104 .44

4 ,100 .79
1 ,933 .57
7 ,969 .79

t3,325.92

PERSONAT
INCOI"IE

FZls36loo
3 ,000 .  00

472 .00
1  , 000 .00

4 ,000 .  o0

I.]NINCORPOMTED
BUSINESS

5733a.-To-
3  , 000 .00

472 .00
1  , 000  . 00

4 ,000 .00

(407 .00 )

Taxpayer Services
Keogh Deduct ion
Medical Adjustment

(Statutory)
Total  Adjustment

AII  adjustments

amounts t tare not ordinarv

7  2 .00

477  . 0A
SraTaglo

to business expenses were made on the

and necessary  bus iness  expenses" .

452 .00

ADJUSTMENTS
PERSONAT I]NINCORPORATED

INCOME
F,s-gr.Oo

2 ,000 .  00
773 .00

t , 246 .00
8 ,000 .  00

$u, s2L_00

bas is  tha t  such

7975
AI,tOIdED
ON AUDIT
$2l5rElo

7  , 447  . 00
708 .00
501  . 00

7 , t 64 .65

7976
AttOl'iED
ON AUDIT
5l,T8.4tr

2 ,7A0  . 79
1  ,  160 .57

623 .78
5 ,325 .92

ADJUST}MNTS

BUSINESS
$3;sET.o6-

2 ,000  .  00
773 .00

1 ,246 .00
8 ,000 .  00

(1 ,975 .00 )

I  
Amounts claimed were pursuant

pet i t ioner 's unincorporated business
to the audit  workpapers for 1975 and
tax return for 1976.
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3. On June 20, 1980 the Audit  Divis ion issued a Not ice of Def ic iency

against pet i t ioners for the years 1975 and 1g762 assert ing personal income

tax  o f  $2 ,892.01 ,  un incorpora ted  bus iness  tax  o f  $1r405.30 ,  p lus  pena l ty  and

i n t e r e s t  o f  $ 1 1 4 0 9 . 6 6 ,  f o r  a  t o t a l  d u e  o f  $ 5 1 7 0 6 . 9 7 .  S a i d  p e n a l t y  w a s  a s s e r t e d

pursuant to sect ion 685(c) of the Tax law for underpayment of est imated taxes.

4. A Consent Fixing Period of Limitat ion Upon Assessment of Personal

Income And Unincorporated Business Taxes was executed by pet i t ioners, thereby

ex tend ing  the  per iod  fo r  assess ing  such taxes  fo r  1975 and 1976 to  Apr i l  15 ,

1 9 8 1 .

5. During the years at issue pet i t ioner was engaged in act iv i t ies as a

waste paper dealer.  He owned a tractor trai ler which was used to pick uF waste

paper from his accounts and transport  same to var ious purchasing paper mi l ls.

Pet i t ioner rs  o f f i ce  was loca ted  a t  h is  persona l  res idence.  He tes t i f ied  tha t

he ran the off ice whi le someone else drove his truck.

6. During the hearing pet i t ioner conceded the adjustnents to insurance

o f  $ 2 , 8 3 6 . 0 0  f o r  1 9 7 5  a n d  9 3 , 8 8 1 . 0 0  f o r  1 9 7 6 .

7. Pet i t ioner submitted a schedule l ist ing his purported expenditures

for entertainment,  to11s and t ips. Said schedule, which was unt imely drawn,

was prepared f rom pet i t ioner 's  records  o f  purchases  and sa les .  The en ter ta inment

expenses l isted were est imates based on his recal l .  No support ing documentary

evidence was subnit ted h/ i th respect to such entertainment.  Claimed tol1 expenses

$rere not supported by tol l  receipts.

B. Pet i t ioner offered no pert inent test imony or documentary evidence with

respect to the other audit  adjustments at issue herein.

2 
Although

Laxes  asser ted
the Not ice of Def ic iency

thereon were for both 1975
sta ted  1975 as  the  per iod  a t  i ssue,  the

a n d  1 9 7 6 .
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CONCLUSIONS OF LAI{

A. That pet i t ioner has fai led to sustain his burden of proof,  required

pursuant to sect ions 689(e) and 722 of the Tax Law, to show that he is properly

ent i t led to greater deduct ions for the expense i tems at issue than those al lowed

on audit .  Accordingly,  al l  adjustments made for the years at issue herein are

sus ta ined.

B. That the pet i t ion of Frank lucente and

the Not. ice of Def ic iency dated June 20, 1980 is

such addit ional penalty and interest as may be

DATED: Albany, New York

MAY 11 1983

Domenica Lucente is denied and

hereby sustained together with

Iawful ly owing.

STATE TAX COMMISSION

PRES]DENT


