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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May 20,  1983

William & June Lippert
3650 Mil lersport Hwy.
East Amherst, NY 14051

Dear  Mr .  &  Mrs .  L ipper t :

Please take not ice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(e) 6go of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Suprene Court of the State of New York, Albany County, within 4 months frorn the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building l/9 State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative

Taxing Bureau' s RepresentaLive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

I,J]IIIAM IIPPERT AND JIJNE IIPPERT

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 o f  Lhe Tax  Law fo r  the  Year  1976.

DECISION

Peti t ioners, Wil l iam l ippert  and June tr ippert ,  3650 Mil lersport  Highway,

East  Amhers t ,  New York  14051,  f i ted  a  peL i t ion  fo r  redetern ina t ion  o f  a  de f ic iency

or for refund of personal income Lax under Art ic le 22 of the Tax law for the

y e a r  7 9 7 6  ( F i l e  N o .  3 1 7 1 3 ) .

A  smal l  c la ims hear ing  was he ld  be fore  Denn is  M.  Ga l l iher ,  Hear ing  0 f f i cer ,

at the off ices of the State Tax Commission, 65 Court  Street,  Buffalo,  New York

on Ju Iy  13 ,  1982 a t  2 :45  P.M.  Pet i t ioners  appeared pro  se .  The Aud i t  D iv is ion

appeared by  Pau l  B .  Coburn ,  Esq. ,  (Pat r i c ia  l .  Brumbaugh,  Esq. ,  o f  counse l ) .

ISSI]E

l{hether pet i t ioners have substant iated certain i tems claimed as casualty

losses, medical  and dental  expenses, and cont.r ibut ions incurred in the year

1 9 7 6 .

FINDINGS OF FACT

1.  Pet i t ioners ,  w i l l i am L ipper t  and June L ipper t ,  husband and w i fe ,

t imely f i led a New York State fncome Tax Resident Return (Form IT-201/2A8) for

the year 7976, on which they claimed deduct ions for medical  and dental  expenses

o f  $ 1 ' 5 1 8 . 1 0 '  c a s u a l t y  l o s s e s  t o t a l l i n g  $ 2 , 6 0 0 . 0 0  a n d  c o n t r i b u t i o n s  o f  g 5 5 1 . 0 0 .

2 .  0n  May 12 ,  1978,  the  Aud i t  D iv is ion  issued to  each pe t i t ioner  a  Not ice

of Def ic iency assert ing addit ional tax due for 7976 from each pet i t ioner in the
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amount  o f  $132.68 ,  p lus  in te res t .  These no t ices ,  sen t  v ia  cer t i f ied  mai l  to

pet i t ioners  a t  3650 Mi l le rsporL  H ighway,  Eas t  Amhers t ,  New York  14051,  were

returned to sender ( the Audit  Divis ion) as unclaimed.

3. A Statement of Audit  Changes dated November 21, 1977, explained the

above asser ted  de f ic ienc ies  were  based on  pe t i t ioners '  fa i lu re  to  subs tan t ia te

the medical and dental  expenses, casualty losses and contr ibut ions claimed as

deduct ions  on  the i r  1976 re tu rn  (see F ind ing  o f  Fac t  r r l r r ) .  The Aud i t  D iv is ion

disal lowed in total  the claimed medical and dental  expenses and casualty

losses ,  and reduced ( f rom $SSf .00  to  $379.75)  the  amount  o f  con t r ibu t ions

c la imed by  pe t i t ioners .

4 .  No pe t i t ion  L 'as  f i led  w i th in  n ine ty  days  o f  the  or ig ina l  May 12 ,  1978,

date of issuance of the not ices of def ic iency, and on August 16, 1978, the

Audit  Divis ion issued to pet i t ioner Wil l iam Lippert  a Not ice and Demand for

Payment of Income Tax Due, in the amount of $132.68, plus accrued interest of

$ 8 . 2 5  f o r  a  t o t a l  o f  5 1 4 7 . 7 3 .

5-  0n  March  10 ,  1979,  pe t i t ioners  pa id  under  p ro tes t  on  beha l f  o f  pe t i t ioner

Wi l l iam l ipper t  the  above tax  o f  $132.68 ,  p lus  accrued in te res t  o f  924.98  fo r  a

to ta l  pa id  o f  $157.66 .  0n  the  same date ,  pe t i t ioners  f i led  a  c la im fo r  re fund

of this amount paid under prot.est.  This refund claim was denied in ful l  bv the

Aud i t  D iv is ion  on  Ju ly  30 ,  1 -g7g.

6 .  On Apr i l  4 ,  1980,  pe t i t ioners  t ime ly  f i led  an  amended New York  S ta te

Income Tax Resident Return (Form IT-2OI/2OB) for Lhe year 1976, on which they

increased the amount of the i temized deduct ion shown on their  or iginal  return

by  inc lud ing  an  add i t iona l  casua l ty  loss  in  the  amount  o f  g905.00 .  Th is

resu l ts  in  an  inc rease o f  $46.38  to  the  amount  o f  re fund ($SSg.12)  as  c la imed

by pe t i t ioners  on  the i r  re tu rn  as  or ig ina l l y  f i l ed .  0n  September  17 ,  1981,
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pet i t ioners f i led a perfected pet i t ion for a hearing to contest.  the not ices of

de f ic iency ,  the  den ia l  o f  the i r  May 10 ,  1978 c la im fo r  re fund o f  tax  pa id  under

pro tes t ,  and to  subs tan t ia te  the  add i t iona l  casua l tv  loss  c la imed on the i r

amended re tu rn  f i led  fo r  1976.

7  .  No issue as  to  the  t ime l iness  o f  pe t i t ioners t  pe t i t ion  was ra ised by

the Audit  Divis ion at the hearing.

8 .  0n  the i r  Un i ted  Sta tes  Ind iv idua l  Income Tax  Return  fo r  7976,  pe t i t ioners '

c la imed an i temized deduct ion  fo r  con t r ibu t ions  in  the  amount  o f  $379.75 .  0n

both their  or iginal  and amended New York State Income Tax Resident Returns for

7976,  pe t i t ioners  c la imed cont r ibu t ions  to ta l l ing  $551.00 .  Pet . i t ioners  asser t

this discrepancy between the Federal  and State amounts claimed is due solely to

the fact that the Federal  ret .urn was f i led pr ior to the State returns, and at

the t ime of f i l ing their  Federal  return, pet i t ioners had not thought to claim

the addit ional amount.

9. Pet i t ioner June Lippert  test i f ied the addit ional amount of contr ibut ions

($171.25)  c la imed on the  Sta te  re tu rns  is  based on  mi leage incur red  in  the  use

of  pe t i t ioners '  Lwo persona l  au tomobi les  fo r  "paper  d r ives"  and fo r  the  d is t r i -

bu t ion  o f  "s l ingers"  ( f l yers  o r  no t ices  p laced in  ma i lboxes  or  newspaper

boxes) .  These paper  d r ives  and d is t r ibu t ion  o f  s l ingers  in  wh ich  pe t i t ioners

part ic ipated were for the benef i t  of  the North Amherst,  New York volunteer f i re

department and for the North Amherst area Boy Scout troops. These act iv i t ies

were conducted in the spr ing and the fal l  of  1976, and required pet i t ioners to

spend approximately two ful l  days during each season dr iv ing to var ious homes

throughout the North Amherst area to pick up bundled newspapers and to distr ibute

sl ingers. Pet i t ioners calculated the number of mi les travel led ( in forming the

bas is  fo r  the i r  c la imed deduct ion)  as  fo l lows:
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Total  Road Mileage in North Amherst
(per Town Highway Dep't  records)

mi leage c la imed per  veh ic le ,  per  season
t imes:  2  veh ic les
equa ls :  c la imed mi leage per  season
t imes:  number  o f  seasons
equals:  LoLa\ rni leage claimed

390 mi les

285 mi les
x2

570
X2
TT4o

$460.  oo

(14o.oo)
320.00

(  100 .  oo)
$220- !q

Pet i t ioners  mi l t ip t ied  the i r  c la imed to ta l  m i leage (1140 mi les)  by  15

cents per mi le to arr ive at the amount of their  c laimed contr ibut ion for

rr i leage ($I77.25; the addit ional .25 represents a cl-aimed expense for postage

in conjunct ion with the foregoing act iv i t ies).  Pet i t ioners did not keep

mileage records in connect ion with the foregoing act iv i t ies, and the mi leage

c la imed represents  pe t . i t ioners '  es t imate  o f  the  mi reage t rave l led .

10. Pet i t ioners claimed a deduct ion for a casualty loss involving the

destruct ion of a large awning attached to a summer cottage owned by pet i t ioners.

The awning (and cottage) is used each year by pet i t ioners from mid-June through

the Labor Day weekend in September. Pet i t ioners submitted a pol ice report

stat ing the awning was vandal ized on July 16, 1976, by being severely slashed,

and also a photograph of the slashed awning. Pet i t ioners claimed the awning

was rendered completely useless, submitted a bi l l  showing the awning had been

purchased on  May 5 ,  1970,  a t  a  cos t  o f  $444.20 ,  and c la imed an add i t iona l  cos t

o f  $ 1 5 . 8 0  f o r  c o r d s  f o r  a  t o t a l  c o s t  b a s i s  o f  $ 4 6 0 . 0 0 .  P e t i t i o n e r s  f i g u r e d

the i r  deduc t ion  fo r  th is  loss  by  assuming a  s ix  (6 )  year  use fu l  l i fe  fo r  the

awning  and ca lcu la t ing  as  fo l lows:1

CosL o f  awn ing  and cords  (May,  1970)
l e s s :  u s a g e ,  w e a r  a n d  t e a r

(3 months use per year for 5 years)
equa ls :  fa i r  marke t  va lue  on  Ju ly  16 ,  1976
l e s s :  I R C  S 1 6 5 ( c ) ( 3 )  l i m i t a r i o n
equals:  amount of casualtv loss claimed

Peti t ioners'  computat ions
fu l l - t ime use.

assume a  use fu l  l i fe  o f s i x  ( 6 )  y e a r s  o f
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Pet i t ioners received no reimbursement through insurance for this loss

and, in fact,  carr ied no insurance on their  surnmer cottage and/or i ts contents.

11 .  Pet i t ioners  a lso  c la imed a  deduct ion  fo r  two casua l ty  losses  occur r ing

in or about late January and early February of 1977 during the "bl izzard of

1977". These two losses involved a smal l  t ractor and snowthrower attachment,

and a  la rger  Ford  "8 -N"  t rac to r ,  respec t ive ly ,  ne i ther  o f  wh ich  were  used fo r

ptof i t  or in any business conducted by pet i t ioners, but rather were used by

pet i t ioners to remove snow from their  dr iveway in the winter and to cut their

lawns in the sunmer. The loss of both tractors was caused when each went into

a large di tch at the end of pet i t ionersr dr iveway during attempts to remove

snow from the dr iveway at the height of  the bLlzzard. Pet i t ioners calculated

the i r  deduc t ion  fo r  these unre imbursed losses  as  fo l lows:

craftsman Riding Tractor with 42 inch snowthrower attachment:
Cost  o f  T rac tor  (purchased new in  1973
Cost of Snowthrower (purchased new in 1975)
T o t a I  C o s t  b a s i s
Est imated Fa i r  Marke t  Va lue  (bo th)  as  o f  February ,  7977
less :  es t imated  sa lvage va lue  a f te r  damage
equa ls :  amount  o f  casua l ty  loss  c la imed

Ford  "8 -N"  Trac tor :
@urchased used in  1959)
Est imat.ed Fair  Market Value as of February, Ig77
Iess :  es t imated  sa lvage va lue  a f te r  damage
equa ls :  amount  o f  casua l tv  loss  c la imed

12. Pet i t ioners reduced the combined total  of  the above two losses

($2,350.00) ,  bo th  o f  wh ich  occur red  dur ing  LhebL lzzard  o f  7977,  by  a  to ta l  o f

$100.00  in  accordance w i th  the  t in i ta t ion  spec i f ied  by  sec t ion  165(c ) (3 )  o f  rhe

Internal Revenue Code.2

$ B5o .  o0
3 9 5  . 0 0-T;24'60

700 .00
(2so.  oo)

$--Z50-:66

$4  ,500  .  00
2 ,700 .00
(Boo.  oo)

s1.900.00

Separa te  losses  ar is ing  ou t  o f  the  same occur rance.
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13. Both the larger Ford "B-N" tractor and the srnal ler t ractor with snow-

thrower were rendered unusable due to the damage incurred by going into the

ditch. Neither the large tractor nor the smal ler t ractor and snowthrower has

been repa i red  to  da te .  Es t imates  rece ived by  pe t i t ioners  p laced the  cos t  o f

repa i r ing  the  la rger  t rac to r  a t  approx imate ly  $4 ,000.00 ,  wh ich  inc luded repa i r ing

the engine and transmission and replacing the broken front axre.

1A 0n the i r  amended Form IT-20L/2A8 fo r  1976,  f i led  Apr i l  4 ,  1980 (see

Finding of Fact "6"),  pet i t ioners claimed a larger i temized deducLion than was

claimed on their  return as or iginal ly f i led for 1976. This increased deduct ion

was based, in part ,  on an addit . ional casualty loss incurred on or about June

15,  L976,  invo lv ing  the  the f t  f rom pet i t ioners '  boaL o f  a  "p i ro t rs "  sea t ,

ra i l ing  and bases ,  misce l laneous f i t t ings  and a  Bend ix  sh ip  to  shore  rad io .

According to documents and test imony submitted at the hearing, pet i t ioners

calculated their  deduct ion for the loss of these i tems. none of which were

covered by insurance, as fol lows:

ITEM
a )  P i t o t r s  S e a t  w i t h  h i n g e s ,

brackets ,  suppor ts ,  and
labor  to  ins ta l l .

b )  R a i I  a n d  b a s e s .

c) Ship to Shore radio with
antenna, wir ing, and labor
t o  i n s t a l l .

COST BASIS
s273.30-

$ s6 .90

$1 ,000 .00

JI]NE T5 , 1976 ESTIMATED
FAIR MARKET VAIT]E

$37s . oo

$ 3s .00

$67s  .00

Total  Amount of loss (Fair  Market Value)
L e s s :  I R C  9 1 6 5 ( c ) ( 3 )  t i m i r a r i o n
Equals:  amount of casualty loss

The amount of loss shown by the foregoing

exceeds the amount of loss for the described i tems

$1 ,085 .00
(  100  .  00 )

$___985-_00

computations

as reported

($e8s .  oo)

on pe t i t ioners
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amended return (Form II  207/208) for 7976. Pet i t ioner 's seek al lowance only of

the amount claimed ($905.00) per their  amended return.

15 .  In  subs tan t ia t ion  o f  the  above c la imed casua l ty  loss ,  pe t i t ioners

submi t ted  a t  the  hear ing  a  po l i ce  repor t  descr ib ing  the  loss ,  a  photograph o f  a

s imi la r  p i lo t ' s  bench,  an  or ig ina l  invo ice  fo r  the  sh ip - to -shore  rad io  and a

catalog l ist ing pr ices for the var ious i tems taken from the boat.

L6 .  Pet i t ioners  a lso  c la imed deduct ions  fo r  med ica l  and denta l  expenses

incur red  in  7976 to ta l l ing  $1 ,518.10 .3  These expenses  inc luded unre imbursed

charges  fo r  med ic ine ,  d rugs  and doc tors t  serv ices  fo r  bo th  pe t i t ioners ,  as  we l l

as major dental  work, including extensive root canal therapy, caps and br idgework

for pet i t ioner June Lippert .

17. Pet i t ioners subrni t ted receipts and copies of cancel led checks for some

of the claimed medical and dental  expenses, but were unable to produce documents

in substant iat ion of al l  of  the claimed i tems, including substant iat ion of the

major dental  work in the claimed amount of $1,825.00 performed on Mrs. l ippert

by  one Dr .  D 'amico .  Pet i t ioners  d id  submi t  an  es t imate  o f  the  cos t  fo r  s im i la r

denta l  work ,  and pe t i t ioner  June l ipper t  tes t i f ied  Dr .  D 'amico 's  whereabouts

were unknown, his f i les were not accessable and that i t  was not possible to get

ei ther a sLatement from the doctor or a copy of any bi l l  for his services.

Pet i t ioners  pa id  the i r  med ica l  and denta l  b i l l s  in  par t  by  cash and in  par t  by

check .

?"  In computing their  craimed medicar and dental  expense deduct ion,
pe t i t ioners  repor ted  the  sum o f  $9B.40 (a t  l ine  1 ,  Schedu le  A ,
Form 1040)  as  one ha l f  o f  insurance premiums fo r  med ica l  care .
At the hearing'  pet i t ioners conceded that this amount was in error
and shou ld  p roper ry  be  reduced to  $43.30 .  Accord ingry ,  the  c la imed
d e d u c t i o n  ( $ 1 , 5 1 8 . 1 0 )  i s  r e d u c e d  r o  g 1 , 4 7 4 . 8 0 .
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Final ly,  pet i t ioners rely on the reasons stated in Findings of Fact "18" and

"19" ,  in f ra ,  as  g rounds fo r  a  lack  o f  subs tanL ia t . ion  o f  cer ta in  o f  the  med ica l

and denta l  expenses  and c la imed casua l ty  losses .

18 .  On 0c tober  28 ,  !977,  pe t i t ioners  f i rs t  rece ived a  no t ice  tha t  the i r

1976 return was being audited by the Audit  Divis ion. This not ice advised

p e t i t i o n e r s  o f  a  N o v e m b e r  1 5 ,  1 9 7 7 , 9 : 3 0  a . m .  m e e t i n g  w i t h  a n  A u d i t  D i v i s i o n

representat ive. Pet i t ioners advised the Audit  Divis ion, by telephone, that

they would be unable to attend this scheduled meeting. Pet i t ioners were

advised to submit substant iat ion of the foregoing disputed i tems by mai l  to the

Aud i t  D iv is ionrs  Buf fa lo  D is t r i c t  Of f i ce .  Pet i t ioner  June L ipper t .  tes t i f ied

that pet i t ioners mai led or iginal  documents in substant iat ion of the claimed

items of deduct ion to the Buffalo Distr ict  Off ice. Pet i t ioner June Lippert

test i f ied further that pet i t ioners have been unable to secure the return of

these documents, nor have they received acknowledgement of their  whereabouts

despite repeated requests for return of the documents.

19 .  In  the  sunmer  o f  1978,  a  f i re  in  pe t i t ioners '  home des t royed many o f

pe t i t ioners '  persona l  records ,  inc lud ing  records  kept  fo r  tax  purposes .

CONCTUSIONS OF tAW

A.  That  the  losses  sus ta ined by  pe t i t ioners  w i th  respec t  to  the  la rge

tractor and the smal l  t ractor with snowthrower attachrnent,  and the boat equipment

and radio were sudden, unnatural  and unexpected }osses, and were not reimbursed

by any  insurance recovery .  Accord ing ly ,  these losses  qua l i f y  as  casua l ty  losses

within the meaning and intent of  sect. ion 165(c)(3) of the fnternal Revenue Code

and regulat ions thereunder.4 Furthermore, pet i t ioners have sustained their

Although the casualty losses on the two tractors were incurred by
pet i t ioners in 1977, they may properly be claimed as a deduct ion
on pet i t ioners'  1976 tax return (see rRc 5165(h) and Revenue Rul ing
7 7 - 4 9 0 ,  7 9 7 7 - 2  C . B .  6 4 ) .
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burden of proving the dol lar amount of the above losses which may be deducted,

and have properly adjusted such deductable amounts in accordance with the

l i m i t a t i o n  s p e c i f i e d  b y  s e c t i o n  1 6 5 ( c ) ( 3 ) .

That the loss sustained with respecL to the vandaLized awning, though

sudden, unnatural  and unexpected, was calculated on the basis of a six (6) year,

fu l l - t ime usefu l  l i fe  as  compared to  ac tua l  seasona l  usage by  pe t i t ioners .

Pet i t ioners have fai led to prove that such calculat ion makes reasonable al lowance

for actual wear and tear of the awning, or to show that the value of the awning

at the t ime of i ts destruct ion exceeded the l imitat ion specif ied by sect ion

f65(c ) (3 ) .  Accord ing ly ,  no  loss  may be  a l lowed w i th  respec t  Lo  the  awn ing .

B. That al though pet i t ioners were unable to submit complete documentary

evidence in support  of  each i tem of medical  and dental  expense claimed, pet i -

Lioners have submitted suff ic ient credible evidence, both in the form of docu-

ments and test imony, to support  medical  and dental  deduct ions in the amount of

$ 7 1 4 7 4 . 8 0 ;  ( s e e  F i n d i n g s  o f  F a c t  " 1 6 " ,  " 1 7 " ,  " 1 8 t ' a n d  " 1 9 " ,  a n d  f o o t n o t e  " 3 " ) .

C.  That  the  es t imate  o f  to ta l  m i leage t rave l led ,  wh ich  fo rms the  bas is

for the contested port ion of pet i t ioners'  c laimed contr ibut ions (see Findings

o f  F a c t  t t 8 t ' a n d  
" 9 " ) ,  i s  e x c e s s i v e .  T h e  t o t a l  i s  n o t  b a s e d  o n  a n y  r e c o r d s

maintained by peLit ioners and indicates that each vehicle separately covered

(per season) approximately seventy f ive percent (75%) of the total  road mileage

in the Town of North Amherst,  New York. Accordingly,  pet i t ioners'  c laimed

to ta l  m i leage f igure  (1 r140 mi les)  i s  reduced to  570 to ta l  m i les .  Fur thermore ,

the  ra te  per  mi le  u t i l i zed  by  pe t i t ioners  (15  cents  per  mi le )  i s  reduced to  the

rate of 7 cents per mi le,  which is the rate al lowed with respect to contr ibut ions

in accordance with sect ion 170 of the fnternal Revenue Code, regulat ions

thereunder ,  and Revenue Procedure  74-24 i  7974-2  C.B.  477.
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D. That with the except ion of the minor adjustments for medical  and

dental  expenses and contr ibut ions (see Conclusions of Law t '8" and "Ct ' ) ,  and the

disal lowance of the claimed deduct ion for casualty loss with respect to the

awning, the pet. i t ion of l { i l l iam Lippert  and June Lippert  is hereby granted.

That the Audit  Divis ion is authorized Lo refund to pet i t ioners the amount of

tax and interest paid under protest in consi-stancy with t .he decision rendered

herein as wel l  as any other refund of interest lawful ly due pet i t ioners.

DATED: Albany, New York STATE TAX COMMISSION

MAY 2 0 1983
PRESIDENT

SSIONER

COMMISS



\
, l

rA'-36 (e/76> 'State of New York -  Department of Taxat ion and Finance
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

Please f ind most  recent  address of  taxpayer descr ibed below; return to person named above.

Requested by Tax Appeafs Buroau
Room rc7 - Blds. itg
$tate Carnpus
Afbany, New york 12227

Social  Securi t ,y Number Date  o f  Pet i t ion

.?c, 0*.- ,5=aa-W
Name

t (La + L,
Address

3t-So
\3x,
t Ltos

Resu l t s  o f  sea rch  by  F i l es r
fflNew address : u\" "\,$u,.,S

I  I  Same as  above,  no  be t te r  address

Date  o f  Sea rch

PER},IANENT RECORD

t--' / ^
7f h//'/Z--

@
Searched by Sec t i on

FOR INSERTION IN TAxPAYER'S FoLDER

(-;f ,
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