
STATE OF NEId YORK

STATE TAX COMMISSION

In  the Mat ter the Pet i t ion

Sidney C. Linick

for Redeterminat ion of a Def ic iency or a Revislon
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 4  -  1 9 7 6 .

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before ne th is
6 th  day  o f  Ap r i l ,  1983 .

o f
o f

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of Apri l ,  1983, he served the within not ice of Decision by
cert i f ied mai l  upon Sidney C. Linick, the pet i t ioner in the wl- thin proceeding,
by encloslng a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows:

Sidney C. Linick
Backnine Drive
Boca Raton, FL 33434

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusLve care and custody of
the United States Postal  Service within the State of New York.

AFFIDAVIT OF I'{AILING

that  the said addressee is  the pet i t ioner
for th on said wrapper is  the last  knorsn address

OATI]5 PUiTSUANT TO
SECTIOI'I  I74

Aft'I ISTER
TAX IJAW



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i . t ion
o f

S idney  C .  L in i ck

for  Redeterminat ion of  a Def ic iency or  a Revis ion
of  a Determinat ion or  a Refund of  Personal  Income
Tax under Ar t ic le  22 of  the Tax Law for  the Years
1974  -  1976 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of ager and that on
the  6 th  day  o f  Apr i1 ,  1983"  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Terence J. Devine the representat ive of the pet l t loner ln
the within proceeding, by enclosl-ng a true copy thereof in a securely sealed
postpaid r^rrapper addressed as fol lows:

Terenee J. Devl-ne
DeGraff ,  Foy, Conwayr Holt-Harr is & Mealey
9 0  S t a t e  S t .
Albany, NY 12205

and by deposit ing same encl-osed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  deposltory) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That  deponent  fur ther  says that  the said addressee is  the representat ive
of  the pet i t ioner  here in and that  the address set  for th on said wrapper is  the
last  knor^m address of  the representat i -ve of  the pet i t ioner .

Sworn to before me th is
6 th  day  o f  Ap r i l ,  1983 .

0)
RIZED TO INIS?ER

8ffrfi,i''iilo"'



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Apr i l  6 ,  1983

Sidney  C.  l in ick
Backnine Drive
Boca Raton, FL 33434

D e a r  M r .  l i n i c k :

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone l l  (5r8) 451-zo7o

Very truly yours,

STATE TAX COMMISSION

Peti t ioner t  s Representat ive
Terence J. Devine
DeGraf f ,  Foy ,  Conway,  Ho l t -Har r is  &  Mea ley
9 0  S t a t e  S t .
Albany, NY 12205
Taxing Bureau' s Representat ive



STATE OF NEII YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

SIDNEY C. I INICK

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax law for the Years 1974 through
L976 and New York City Nonresident Earnings Tax
under Chapter 46, Ti t1e U of the Administrat ive
Code of the City of New York for the Year 1976.

DECISION

Peti t ioner,  Sidney C. Linick, 19820 Backnine Drive, Boca Raton, Flor ida

33434, f i led a pet i t . ion for redeterminat ion of a def ic iency or for refund of

personal incorne tax under Art ic le 22 of Lhe Tax law for the years 1974 through

1976 and New York City nonresident earnings tax under Chapter 46, Ti t le U of

the Administrat ive Code of the City of New York for the year 1976 (f i fe No.

27360).

A formal hearing was held before Frank h7. Barr ie,  Hearing Off icer,  at  the

off ices of the St.ate Tax Commission, State Campus, Bui lding 9, Room 107,

Albany, New York L2227 on JuIy 22, 7982 at 1:15 P.M. Pet i t ioner appeared by

Degra f f ,  Foy ,  Conway,  Ho l t -Har r is  &  Mea ley ,  Bsqs .  (Terence J .  Dev ine ,  Esq. ,  o f

counsel) .  The Audit  Divis ion appeared by PauI B. Coburn, Esq. (Harry Kadish,

E s q . ,  c o u n s e l ) .

ISSI]E

Whether payments made to the pet i t ioner by S.D. leidesdorf  & Co. during

the years I974r 1975, and 1975 were payments to a ret i r ing partner and are

al locable Lo New York State on the basis of the partnership al locat ion percentage.
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FINDINGS OF FACT

1. 0n July 24, 1978, the Audit  Divis ion issued a Statement of Audit

Changes against pet i t ioner for the taxable years 7974, L975, and 7976 showing

tax  due o f  $56L.84 ,  $2 ,283.85  and $21364.69 ,  respec t ive ly ,  p lus  pena l t ies

p u r s u a n t  t o  T a x  L a w  s e c t i o n s  6 8 5 ( c ) , 6 8 5 ( a ) ( f ) ,  a n d  6 8 S ( a ) ( 2 ) .  T h e  t a x  c l a i m e d

due for 1976 of $2,364.59 includes New York City nonresident earnings tax of

$176.47 imposed under Chapter 46, Ti t le U of the Administrat ive Code of the

City of New York. The fol lowing explanat ion was provided:

"The partnership returns and schedules of S.D. Leidesdorf
a n d  C o . . . .  c l e a r l y  s h o w  t h a t  y o u  a r e . . .  a  r e t i r e d  p a r t n e r
receiving ret i rement payments.

A ret i red partner cont inues to be a partner for income
tax purposes unt i l  h is interest in the partnership has been
completely liquidated pursuant to Internal Revenue Regulations
S e c t i o n  1 . 7 3 5 - 1 ( a )  ( 6 ) a .

Accordingly,  your ret i rment (sic) payments from S.D.
Leidesdorf  and Co. const i tutes (sic) a distr ibut ion of ordinary
income and as such is (sic) al locable to New York State on the
basis of the partnership al locat ion percentage.

The standard deduct ion and one exemption are al lowed in
determing your tax l iabi l i ty.

Penalty is imposed under Sect ion 685(c) for underest imation
of  persona l  income tax . t t

2 .  0n  Apr i l  5 ,  1 .979,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

aga ins t  pe t i t ioner  fo r  the  taxab le  years  \974,1975,  and 1976 showing add i -

t iona l  tax  due o f  $51270.38  p lus  to ta l  pena l ty  and/or  in te res t  o f  $3 ,400.35 .

3. During the years in issue, pet i t ioner neither resided in New York nor

prov ided any  serv ices  fo r  S .D.  Le idesdor f  &  Co.  ( " le idesdor f " )  in  New York .

4. le idesdorf  is a partnership that does business in New York and has

off ices in this state, including New York City.
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5. leidesdorf ,  on i ts partnership reLurns f i led for i ts taxable years

ending September 30, 7974, September 30, 7975, and September 30r 7976, reported

p a y m e n t s  t o  p e t i t i o n e r  o f  $ 2 0 , 0 0 0 . 0 0 ,  $ 4 0 , 0 0 0 . 0 0 ,  a n d  $ 4 0 , 0 0 0 . 0 0 ,  r e s p e c t i v e l y ,

as pa)rments to a ret i red partner.

6. Pet i t ioner has been a cert i f ied publ ic accountant since 1947 .  Pr ior

to his associat ion with leidesdorf ,  he was a senior partner with the f i rm of

Arthur S. Pos and Company in Chicago, I l l inois which merged into Leidesdorf  on

November 17, 1969. Pet i t ioner,  under a let ter agreement dated November 17,

1969,  became a  genera l  par tner  o f  Le idesdor f .

7.  0n October 1, 1971, pursuant to a wri t ten agreement,  pet i t ioner with-

drew frorn partnership in Leidesdorf  and became an employee of }eidesdorf  for an

employment period commencing October 1, 1971 and ending at the earl ier of  seven

years after the date of commencement,  or the occurrence of pet i t ionerts death

or pernanent disabi l i ty.  Compensat ion during this employment period was set in

the agreement at the following rate per annum;

FISCAI YEAR ENDING
SEPTEMBER 30

7972
7973
197 4
1975
7976
r977
1978

AMOI]NT
S66lb0o
$52,0oo
$48 ,  oo0
$45 ,000
$42 , oo0
$36,  o0o
$36,  ooo

8. Social  Securi ty tax, federal  withholding tax, and I l l inois withholding

taxes were deducted from pet.itionerr s semi-monthly paychecks during the employ-

ment period from 0ctober 1, 1971 unt i l  May 1, 1974 when the employment agreement

was terminated.

9. 0n September 29, 1972, Leidesdorf  remit ted to pet i t ioner a check in

the anount of $1,000.00 represent ing payment of the balance in pet i t ioner 's
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capital  account with the partnership and a check in the amount of $56.14 repre-

sent ing the interest for the period from January 1, 1972 Lo September 30, 1972

on such ba lance in  pe t i t ioner 's  cap i ta l  account .

10 .  Oonf ident ia l  d ia r ies  i ssued by  le idesdor f  to  i t s  personne l  fo r  1971

and 7972 l i s t  pe t i t ioner  as  a  par tner  in  i t s  Ch icago,  I l l i no is  o f f i ce .  In  the

1973 and 1974 conf ident ial  diar ies, pet i t ioner h'as not l isted as a partner in

the Chicago off ice or in any other Leidesdorf  of f ice. Pet i t ioner test i f ied

that since the conf ident. ial  diar ies were pr inted in England, he was l isted in

the 7972 diary as a partner since the diar ies for 1972 were pr inted up pr ior to

his change in status from partner to employee on 0ctober 1, 1977.

11. 0n May 1, I974, pet i t ioner terminated his employment agreenent dated

0ctober 1, 1971 and agreed that he would not pract ice publ ic account ing in any

state except Flor ida and Arizona (al though he could retain a few accounts in

Chicago) in exchange for the fol lowing payments from leidesdorf :

WITH RESPECT TO TI{E
FISCAT YBAR ENDING

SEPTEMBER 30
L97 4
1975
7976
r977
19  78

Petit ioner, on his federal individual income tax returns for 1974,

1975 ,  and  1976 ,  repo r ted  the  rece ip t  o f  $20 ,000 ,  $40 ,000 ,  and  $40 ,000  i n  L974 ,

1975,  and 1976,  respect ive ly ,  on Schedule C,  t 'Prof i t  or  ( loss)  From Business or

Profess ionr ' .  The sum of  $161000,  which was received f rom Leidesdor f  in  1974

pursuant to the 1971 employment agreement, was reported by petit ioner under

i tem 9,  i tWages,  sa lar ies,  t ips,  and other  employee compensat ion"  on h is  federa l

individual income tax reLurn for 7974.

A}IOI]NT
$20106o
$40 ,0oo
$40 ,000
$30 ,000
$30 , ooo
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CONCTUSIONS OF LAW

A.  That  Tax  Law sec t ion  637(a) (1 )  p rov ides  as  fo l lows:

"In determining New York adjusted gross income of a nonresident
partner of any partnership, there shal l  be included only the port ion
derived from or connected with New York sources of such partnerts
distr ibut ive share of i tems of partnership income, gain, loss and
deduct ion  en ter ing  in to  h is  federa l  ad jus ted  gross  income. . . " .

Since Leidesdorf  is a partnership that does business in New York and

has off ices in this state, i f  pet i t ioner vras a partner of Leidesdorf  dur ing the

years at issue, he would be l iable for New York State taxes notwithstanding the

fact that he neither resided in New York nor provided any services for the

partnership in New York.

B. That the New York City Administrat ive Code SU46-1.0(f)  def ines ' tnet

earnings from self-employment 'r ,  on which the New York City nonresident earnings

tax is imposed, as net earnings from self-employment as def ined in I .R.C.

S1402(a) .  I .R .C.  $1402(a)  de f ines  r tne t  earn ings  f rom se l f -employnent r r  as

fo l lows:

"(T)he gross income derived by an individual f rom any trade or
business carr ied on by such individual,  less the deduct ions al lowed
by this subt i t le which are attr ibutable to such trade or business,
plus his distr ibut ive share (whether or not distr ibuted) of income or
loss  descr ibed in  sec t ion  702(a) (8 )  f rom any  t rade or  bus iness
car r ied  on  by  a  par tnersh ip  o f  wh ich  he  is  a  member . . . " .

Therefore, i f  pet i t ioner vras a partner of Leidesdorf  dur ing 1975, he

would be l iable for New York City nonresident earnings tax on the port ion of

his distr ibut ive share of partnership income from New York City sources.

C. That pet i t ioner would be considered a partner for the years at issue

for purposes of Tax Law sect ion 627(a)(1) and New York City Administrat ive Code

SU45-1.0(f)  i f  the paynents received by him from Leidesdorf  were considered as

payments  to  a  re t i r ing  par tner  under  I .R .C.  $736 s incer t (a )  re t i r ing  par tner . . .
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receiving pa! 'nents under sect ion 736 is regarded as a partner unt i l  the ent ire

in te res t  o f  the  re t i r ing .  .  .par tner  i s  l iqu ida ted .  "  T reas  .  Reg.  S1 .  736- l  (a )  (6 )  .

D. That I .R.C. $736 appl ies only to payments made to a ret i r ing partner

in l iquidat ion of such partner 's ent i re interest in the partnership. Treas.

R e s .  S 1 . 7 3 6 - 1 ( a )  ( 1 )  ( i ) .

E. That the payments received by pet i t ioner from Leidesdorf  dur ing the

tax years at issue were noL in liquidation of his partnership interest. Rather

they were made in considerat ion of pet i t ioner 's terminat ing his employment

arrangement with Leidesdorf  and agreeing not to compete with the partnership.

There is no evidence that the payments were formulated as such for the purpose

of evading New York State taxes. The fact that pet i t ioner vras a bona f ide

employee of le idesdorf  also suggests that the transact ion herein was not a

sham. Therefore, the paynents received by pet i t ioner did not const i tute

partnership distr ibutons .

F. That the petit ion

Def ic iency issued on Apr i l

DATED: Albany, New York

APR O 6 1983

o f

5,

Sidney C. Linick is granted, and the Not ice of

1979 is  cance l led .

STATE TAX COMMISSION

-teEffi PRESIDENT

SSIONER


