
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Reuben & Pearl- Llnchltz

for Redeterminat lon of a Def ic iency or for Refund
of Personal Income Tax under Article 22 of the Tax
Law for the Years 1973 and 1974 and Unincorporated
Business Tax under Article 23 of the Tax Law for
the  Years  L97O -  L974.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Connle Hagelund, bei-ng dul-y sworn, deposes and says that she is an
employee of the Department of Taxation and Flnance, over 18 years of age, and

that on the 29th day of June, 1983, she served the within not ice of Decision by

certified mail upon Reuben & Pearl Llnchitz, the petitLoner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpald
lrrapper addressed as follows:

Reuben & Pearl Linchltz
e/o Herman L. Freid
5  Dakota  Dr . ,  Su i re  208
Lake Success ,  NY 11040

and by depositing same enclosed ln a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Servlce wlthin the State of New York.

That deponent further says that the said addressee ls the petitioner
herein and that the address set forth on sald \rrapper is the l-ast known address
of the pet i t ioner.

Sworn to before me this
29th day of  June,  1983.

AUTHORIZED iO ADMINISTER
OATHS PttRSUAItI T0 TAJ( IrAW
SECTION I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon :
o f

Reuben & ?earl Linchitz :

for Redeterminat ion of a Def ic iency for Refund of :
Personal Income Tax under Article 22 of the Tax
Law for the Years 1973 and 1974 and Uni-ncorporated:
Business Tax 23 of the Tax Law for the Years
L 9 7 0  -  1 9 7 4 .  :

AFFIDAVIT OF MAILING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
enployee of the Department of Taxatl-on and Finance, over 18 years of age, and
that on the 29th day of June, 1983, she served the within not lce of Decislon by
cert i f ied mai l  upon Herman L. Freid the representat ive of the pet i t loner Ln the
wlthin proceeding, bI enclosing a true copy thereof in a securely sealed
postpald nrapper addressed as fol l -ows:

Herman L. Freid
H .  L .  F r e i d  &  C o .
5  Dakota  Dr . ,  Su i re  208
Lake Success ,  NY 11040

and by deposlting same encl-osed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Servl-ce withln the State of New York.

That deponent further says that the sald addressee ls the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet l t ioner.

Sworn to before me thls
29th day of June, 1983.

AUTHORIZED TO ADI{INISTER
0ATHS PTIRSUANT T0 TA-X IrAW
SECTION 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1??27

June 29 ,  1983

Reuben & Pearl  Linchitz
c/o Herman L. Freid
5  Dakota  Dr . ,  Su i te  208
Lake Success ,  NY 11040

Dear  Mr .  & Mrs .  L inch i t z :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  690 & 722 of  the Tax Law, any proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Commission can only be inst i tu ted
under Ar t ic le  78 of  the Civ i l  Pract ice Law and Rules,  and must  be conrnenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of  th is  not ice.

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec i s i on  mav  be  add ressed  to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Building /19 State Campus
Albany, New York 12227
Phone / f  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Herman l .  Freid
H .  L .  F r e i d  &  C o .
5  Dakota  Dr . ,  Su i te  208
lake  Success ,  NY 11040
Taxing Bureaut s RepresenLat ive



STATE OF MI^i YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

REUBEN TINCHITZ and PEARI TINCHITZ

for Redeterminat ion of a Def ic iency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Years
1973 and 7974 and, Unincorporated Business
Tax under Art ic le 23 of the Tax Law for
the  Years  1970 th rough 1974.

DECISION

Pet i t ioners ,  Reuben l inch i tz  and Pear l  L inch i tz ,  c /o  Herman L .  Fre id ,  5

Dakota  Dr . ,  Su i te  208,  lake  Success ,  New York  11042,  f i led  a  pe t i t ion  fo r

redeterminat ion of a def ic iency or for refund of personal income tax under

Art ic le 22 of the Tax law for the years 1973 and 7974 and unincorporated

business tax under Art ic le 23 of the Tax law for the years 1970 through 1974

( F i l e  N o .  1 8 6 0 0 ) .

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  January  20r  1981 a t  2 :30  P.M.  Pet i t ioners  appeared by  Herman L .

Freid, cPA. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Abraham

S c h w a r t z ,  E s q . ,  o f  c o u n s e l ) .

ISSTIES

I.  Whether pet i t ioner Reuben Linchit .z der ived income as an employee of

his pr incipals or whether he was an independent agent and thus subject.  t .o

un incorpora ted  bus iness  tax  fo r  the  years  1970 th rough 1974.

I I .  Lthether pet i t ionersr income in 1973 and 1974 was subject to the

imposit ion of State income tax.
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FINDINGS OF FACT

1. Pet i t ioners, Reuben Linchitz ar.d Pearl  Linchitz,  f i led New York State

income tax resident returns for the years L970, L97I,  1972 and 1973, on which

pet i t ioner Reuben Linchitz indlcated his occupat lon was that of  an insurance

broker.  Reuben Linchitz did not f i le unincorporated business tax returns for

said years. A New York State income tax nonresident return for I974 was f i led

in  March  o t  L977.

2. On February 28, 1977, the Audit  Divis ion issued a Statement of Audit

Changes against Reuben Linchitz and Pearl Linchitz iurposing additional personal

income tax for the years 1973 and 1974 on the fol lowing grounds: that prorat ion

of exemption was required where a return was filed for less than twelve nonths

because of a change of resl-dent status in 1973; a port ion of i temized deduct ions

appl icable to the period of nonresidence was disal lowed as not properly

deduct ible in computing taxable income for the period of residence; the

i temi,zed deduct ions al lowed for the resident per lod vras L0/I2ths of $8,603.00

or  $7 ,L69.17 ;  tha t  s ince  pe t i t ioners  fa i led  to  submi t  a l l  ln fo rna t ion  reques ted ,

a deficiency was computed based on lnformation available which deficiency

included est imated business income and pensions for L974; a long-term capital

gain on sale of pet i t ionerst New York home was held taxable to New York State

at 60 percent rather than 50 percent;  penalt ies are imposed under sect lons

685(a) (1) and (a) (2) of  the Tax Law for fai lure to f i le a tax return and pay

tax for 1974 and 685(c) of the Tax Law for underest imation of tax for 1974.

Accordingly,  a Not ice of Def ic iency rras l -ssued assert ing tax, penalt ies and

in te res t  in  the  amount  o f  $5 ,L42.17 .  A  cor rec ted  Sta tement  o f  Aud i t  Changes

was a lso  issued on  February  28 ,1977 wh ich  reduced the  1974 taxes  re f lec ted

i n  t h e  N o t i c e  o f  D e f i c i e n c y  f r o m  $ 3 , 1 4 5 . 8 8  t o  $ 1 , 9 4 8 . 0 3 .
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3 .  0n  February  28 ,1977,  the  Aud i t  D iv is ion  issued a  Sta tement  o f  Aud i t

Changes against Reuben l inchitz assert ing unincorporated business tax on the

grounds that income from his act iv i t ies as an insurance broker was subject to

sa id  tax  fo r  the  years  1970 th rough 1974.  Accord ing ly ,  a  Not ice  o f  Def ic iency

was issued asser t ing  tax ,  pena l t ies  and in te res t  in  the  amount  o f  $51593.96 .

A corrected Not ice of def ic iency was issued on the same date which increased

the  un incorpora ted  bus iness  tax  fo r  1974 f rom $825.00  to  $1 ,349.70 .

4. In the years 1970 through 1974, Reuben Linchit .z earned commission

income from the Equitable l i fe Assurance Society of the United States, Eastern

Life fnsurance, and LMG Agency. In the wri t ten agreement between Equitable

and Mr. Linchitz,  he was referred to as an agent.  Said agreement contained a

schedule which set forth the rate of premiums charged on insurance pol ic ies.

I t  a lso  se t  fo r th  h is  au thor i ty ,  te r r i to ry ,  ves t ing  prov is ions ,  d iscont inuance

and terminat ion of the agreement,  assignments, l imitat ions and ret i rement

plan. Paragraph XVI stated that "nothing contained herein shal l  be construed

to create the relat ionship of employer and employee between the Society and

the agent.  The agent shal l  be free to exercise independent judgment as to the

persons from whom appl icat ions for insurance pol ic ies and annui- ty contracts

wi I I  be  so l i c i ted  and Lhe t ime and p lace  o f  so l i c i ta t ion .  The agent  sha l l

abide by the rules and regulat ions. .  .  but such rules and regulat ions shal l

n o t . . .  i n t e r f e r e  w i t h  t h e  f r e e d o m  o f  a c t i o n  o f  t h e  a g e n t . . . " .  P a r a g r a p h  I X

provided that.  " the agent agrees not to submit to any other company proposals

for any forms of insurance pol ic ies or annuity contracts unless authorized by

the  Soc ie ty .  t '

5.  Pet i t ioner Reuben Linchitz claimed that Equitable exercised direct ion

and control  over his act iv i t ies since he was required to offer his insurance
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proposals to said company, who had r ight of  f i rst  refusal.  Neither Equitable

nor  EasLern  l i fe  w i thhe ld  federa l ,  s ta te  o r  soc ia l  secur i ty  taxes  f rom the

Commiss ions  pa id  to  pe t i t ioner .

6 .  Pet i t ioners t  1970,  7977,  1972 and 1973 Sta te  income tax  re tu rns

I isted wages received from the trMG Agency, l td.  of  Rockvi l le Centre, New York.

In  1972 and 1973,  wages were  rece ived f rom LMG Excess ,  L td . ,  Rockv i l le  Cent re ,

New York. Said wages were not included in the computat ion of unincorporated

business t .ax due. A copy of Federal  Schedule C for 1971 and 1972 indicates

gross  rece ip ts  o r  sa les  in  the  amount  o f  $191223.34  and $25,059.00  respec t ive ly

w i th  deduc t ions  fo r  ren t ,  repa i rs ,  insurance,  adver t i s ing ,  s ta t ionery ,  p r in t ing

and postage, travel and entertainrnent,  telephone and telegraph, ut i l i t ies and

other  bus iness  expenses .  Taxpayer rs  bus iness  ac t iv i t y  was  l i s ted  as  t t insurance

commiss ions t t .

7 .  A t  t he  hea r i ng ,  pe t i t i one rs '

l inchi tz  had no le t terhead because he

home and that  a por t ion of  the income

ment for  some expenses incurred.

representat ive indicated that Mr.

had only maintained working space in his

pet i t ioner received represented reimburse-

B. The 1974 nonresident return with a copy of the Federal  return attached

was received from pet. i t ioners in March of 1977. On their  New York State tax

return for said year they reported sale or exchange of capital  assets in the

amount of $4 ,676.00, said amount represent ing f i f ty percent of the gain

derived from the sale of their  personal residence located in this state on

Apri l  14'  1974. This was the only i tem of income reported in the New York

State column on their  nonresident return. A federal  Schedule C, Prof i t  f rom

Business or Profession, indicated that pet i t ioner Reuben Linchitz was a

consultant and that var ious business expenses were deducted from his gross
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receipts '  Pet i t ioner Reuben LinchiLz paid Social  Securi ty sel f-employment tax

and made paYments to a sel f-employed ret i rement plan for 1974. pet i t ioners

did not report  any business income to New York State on their  1974 nonresident

return'  Their  representat ive stated at the hearing that " f  dontt  have to

address myself  to '74 because he was not in the state at that t i rne for earning

any income at that t ime from any New York business and he was not in business

in  New York" .  A  pens ion  o f  $11641.00  was l i s ted  in  the  Federa l  co lumn but  no t

in the New York column on page two.

9'  Pet i t ioners moved to Flor ida in November 1973. They f i led their  1973

New York State return as residents for Lhe ent ire year and reported their

ent i re income for said year from al l  sources. Pet i t . ioner did not.  maintain a

permanent place of abode in New York State during 1974 and, spent less than

thir ty days in this State during said year.

CONCLUSIONS OF LAW

A' That the determinat ion whether services r ,r 'ere performed by an individual

as an "employeet '  or as an t ' independent agent" turns upon the unique facts and

c i rcumstances  o f  each case.

"The dist inct ion between an employee and an independent
contractor has been said to be the di f ference between one
who undertakes to achieve an agreed result  and to accept
the direct ions of his employer as to the manner in which
the result  shal l  be accomplished, and one who agrees to
achieve a certain result  but is not subject to ihe orders
of the emproyer as to the means which aie used. '  (Matter of
Mof tgn ,  284 N.Y.  167,  I72 . )  I t  i s  the  degree o t  con t ro l  

-

and direct ion exercised by the employer that deternines
whether  the  taxpayer  i s  an  employee. -  (E .g . ,  Mat te r  o f  Greene
g:-El fqEr 39 A.D.2d 270, 272, af fd.  33 N.y.W

,  33  A  .D .2d
r u / r ,  m o c .  r o r  l v .  t o  a p p .  d e n .  2 7  N . y . 2 d  4 9 3 ;  M a t t e r  o f
g+gy-I :J9lply,  2e A.D.2d 1038; see 20 NycRR'203.10; cf  .
Y? l te r  o f  Su l l i van  Co. ,  289 N.y .  110,112. ) , ,  Mar te r  o f
L i b e r m a n  v .  G a l l m a n ,  4 1  N . y . 2 d  7 7 4 , 7 7 9



-6 -

B. That al though pet i t ioner Reuben Linchitz was subject to general

supervision by his pr inclpals he was free to exerctse independent Judgenent as

to the persons from whom he sol ic l ted insurance pol ic les and annuity contracts

and he was able to determine the time, place and manner l-n soliciting insurance

bus i .ness  (see Mat te r  o f  Cohen v .  Ga l l rnan,  368 N.Y.S.2d  336) .  Pet i t ioner  was

not provided with off ice space by ei ther pr inclpal but lncurred expenses for

which he received some relmbursement.  Neither Equltable Li fe nor Eastern Li fe

Insurance Company withheld state and federal income taxes or social security

taxes from his earnings.

C. That pet l t ioners have fal- Ied to sustaln their  burden of proof to show

that a change of donici le occurred in I973. Accordingly,  pet i t ioners are

residents of New York State for 1973 within the meaning and intent of  sect ion

605(a) of the Tax Law. Pet i t ioners are nonresidents of New York State for 1974

since they did not have a permanent place of abode in this State, did have one

elsewhere and spent less than 30 days in New York during said year,  Therefore'

pet i t ioners are required to report  on their  1974 New York nonresldent return

f i f ty percent of the long term gain attr ibutable to the sale of their  personal

residence located ln this State, plus twenty percent of said gain pursuant to

s e c t i o n  6 1 2 ( b ) ( 1 1 )  o f  t h e  T a x  L a w .

D. That pet i t ioner Reuben Linchitz has fai led to sustain the burden of

proof under sect ion 689(e) of the Tax Law to show that he acted as an enployee

rather than an independent agent.  Accordinglyr pet i t ionerts act iv l t ies durlng

the years 1970 through 1973 const i tuted the carrying on of an unincorporated

business and the income derived therefrom is subject to the unincorporated

business tax. However,  pet i t ionerts act iv i t ies during L974 are not subject to

unincorporated busl-ness tax since he had no place of business in this State.



-7 -

E.  That  the pet i t ion of  Reuben L inchi tz  and Pear l  L lnchi tz  is

the extent  shown in Conclus ions of  LawttCt t  and "Dt 'supra;  and that ,

so granted,  the Not ice of  Def ic iency issued on February 28,  1977 is

DATED: Albany, New York STATE TAX COMMISSION

granted to

except  as

susta ined.

Jui; " " i9U3


