
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Ben Lewis

for Redetermination of a Deficiency or a Revision
of a Deterninatlon or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1972 & 1973.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Connie Hagelund, belng duly sworn, deposes and says that she is an
employee of the Department of Taxation and Financer oV€r 18 years of age, and
that on the 24th day of June, 1983, she served the within not lce of Declsion by
cert i f ied nai l  upon Ben Lewis, the pet i t ioner in the withln proceeding, bY
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fol lows:

Ben Lewis
1 0 0 0  N . E .  1 2 t h  A v e . ,  A p t .  5 0 7
Hal landale, FL 33009

and by depositing same enclosed in a postpald properly addressed wrapper in a
(post of f ice or off ie l .al  depository) under the exclusive care and custody of
the Unlted States Postal  Servi .ce within the State of New York.

That deponent further says that the said addressee ls the petitioner
hereln and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
24th day of June, 1983.

'Yq ,{*/ ,"/t"c/,_
AU:i iDN::I.Ji TO ADMINISTER
OAi'l-i5 FURSIiANT T0 TAJ( IJAW
SECTION 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Ben Lewis

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
L972 & 1973.

AFFIDAVIT OF MAILING

State of New York
County of AJ-bany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxatlon and Finance, over 18 years of age, and
that on the 24th day of June, 1983, she served the within not ice of Decision by
certified rnaiJ- upon H. Stuart Klopper the representative of the petltloner in
the wlthin proceeding, by encloslng a true copy thereof in a securel-y sealed
postpaid wrapper addressed as fol lows:

H. Stuart  Klopper
108-18 Queens B1vd.
Fores t  H l l l s ,  NY 11375

and by depositing same enclosed in a postpaLd properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within tbe State of New York.

That deponent further says that the sai-d addressee is the representatLve
of the petitioner herein and that the address set forth on sald htrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me thls
24th day of  June,  1983.

;ii.;jilfltrf SiER
TO TAX TAW



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  1 2 2 2 7

June 24, 1983

Ben lewis
1 0 0 0  N . E .  1 2 t h  A v e . ,  A p t .  5 0 7
Hal landa le ,  FL  33009

Dear  Mr .  Lew is :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your right
Pu rsuan t  t o  sec t i on (s )  690  o f  t he
adverse decis ion by the State Tax
Ar t i c l e  78  o f  t he  C i v i l  P rac t i ce
Supreme Court of the State of New
da te  o f  t h i s  no t i ce .

of  rev iew at  the adminis t rat ive level .
Tax Law, any proceeding in  cour t  to  rev iew an
Commission can only be inst i tu ted under

Law and Rules,  and must  be commenced in the
York, Albany County, within 4 months from the

fnquiri.es concerning the computation of tax due or refund allowed in accordance
w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Building /19 State Campus
Albany, New York 72227
Phone / /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
H. Stuart  Klopper
108-18 Queens B lvd .
Fores t  H i l l s ,  NY 11375
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

BEN TEWIS DECISION

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law for the Years 1972 and 7973.

Pet i t ioner ,  Ben Lewis ,  1000 N.E.  12 th  Avenue,  Apt .  507,  Ha l landa le ,

F lo r ida  33009,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r

refund of personal income tax under Art ic le 22 of the Tax Law for the years

1972 and 1973 (F i le  No.  28618) .

A formal hearing was held before Robert  A. Couze, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two l{or ld Trade Center,  New York, New

York ,  on  Apr i l  21 ,  7982 a t  2 :50  P.M.  Pet i t ioner  appeared by  H.  S tuar t  K lopper ,

Esq.  The Aud i t  D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.  (Thomas Sacca,  Esq. ,

o f  c o u n s e l ) .

ISSUE

Whether pet i t ioner,  Ben Lewis, was a person required to col lect,  t ruthful ly

account for and pay over withholding taxes due from Show Services, fnc.

FINDINGS OF FACT

1. On December 23, 7974, the Audit  Divis ion issued a Statement of Def ic iency

aga ins t  pe t i t ioner ,  Ben Lewis ,  in  the  amount  o f  $42,243.65  fo r  the  years  1972

and 1973.  The Sta tement  o f  Def ic iency  asser ted  tha t  pe t i t ioner  was a  person

required to col lect,  t ruthful ly account for and pay over withholding taxes due
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f rom Show Serv ices ,  Inc .  ( "Show Serv ices" )  pursuant  to  the  prov is ions  o f

subsect ions (g) and (n) of sect ion 685 of the New York Tax Law.

2 .  The asser ted  l iab i l i t y  was  fo r  the  fo l low ing  w i thho ld ing  per iods :

''WITItr{OLDING TAX PERIOD AMOI.]NT

Apri l  1 to June 30, 1972
August 1 to September 1, 1972
October  1  to  December  31 ,  1972
January 1 to March 31, 1973
Apri l  1 to May 25, 1973
Total  Due

$  7  , 433  . 84
11 ,050 .98
8 ,759 .24

to  , 464 .09

3. Show Services was in the business of operat ing exhibi t ions and shows

at  p laces  l i ke  the  New York  Co l iseum,  Mad ison Square  Garden,  ho te ls ,  e tc .

4 .  Pet i t ioner rs  t . i t le  w i th  Show Serv ices  was tha t  o f  "v ice-pres ident " .

The t i t le was for his prest ige rather than for his administrat ive responsibi l i t ies

which were vir tual ly non-existent.

5 .  A t  a l l  t imes here in ,  one Howard  E.  George was Show Serv ices 'p res ident .

As president,  Mr. George exclusively performed al l  of  Show Servi-ces'  managerial

du t ies ;  pe t i t ioner 's  du t ies  were  those o f  sa lesman.

6. Pet i t ioner test i f ied that he owned 20 percent of the corporate stock.

7, Pet i t ioner did not have any managerial  funcLion over the general

business operat ion of Show Services, except that he had l imited check wri t ing

authori ty to sign a check up to $500.00 providing Mr. George was not avai lable

to sign same, or in any amount providing the check was co-signed and again

providing Mr. George was not avai lable.

8. At al l  t imes herein, pet i t ioner may or may not have signed papers for

Show Services and i f  he did he was completely unaware of their  nature and

qual i ty.  Furthermore, i f  he in fact s igned any papers i t  was as a matter of

convenience, because Mr. George was not present.
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9.  Pet i t ioner  could nei ther  h i re nor  f i re  employees,  nor  could he g ive

them increases in  salary.

10 .  Pe t i t i one r  neve r  pa id  any  o f  Show Serv i ces '  b i l l s ,  no r  d id  he  have

author i ty  to  pay any of  them.

11.  Pet i t ioner  never  par t ic ipated in  any meet ings where i t  was determined

wh ich  o f  Show Serv i ces '  b i l l s  wou ld  o r  wou ld  no t  be  pa id .

CONCIUSIONS OF LAId

A. That sect ion 685(g) of the Tax Law provides that any person required

to col lect,  t ruthful ly account for and pay over personal income tax, who

wil l fu l ly fai ls to col lect such tax or Lruthful ly account for and pay over such

tax or wi l l fu l ly at tempts in any manner to evade or defeat the tax or the

payment  thereo f ,  sha l l ,  in  add i t ion  to  o ther  pena l t ies  p rov ided by  law,  be

l iable to a penalty equal t .o the total  amounL of the tax evaded, or not col lected,

or  no t  accounted  fo r  and pa id  over .

B .  That  sec t ion  685(n)  o f  the  Tax  Law def ines  the  word ' rperson" ,  fo r  the

purpose o f  sec t ion  685 (g )  ,  and reads  as  fo l lows:

"For purposes of subsect ions (g) .  .  .  the term person includes an
individual,  corporat ion or partnership or an off icer or employee of
any corporat ion ( including a dissolved corporat ion) ,  or a member or
employee of any partnership, who as such off icer,  employee or member
is under a duty to perform the act in respect of which the violat ion
o c c u r s .  t t

C. That pet i t ioner was not a person required to col lect,  t ruthful ly

account for and pay over the personal income taxes withheld by Show Services,

Inc. within the meaning and intent of  subdivis ions (g) and (n) of sect ion 685

of the Tax Law.



D. That the pet i t ion of Ben

here in  i s  cance l led .

DATED: Albany, New York

JUN 241983
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Lewis is granted and the Notice of Deficiency

STATE TAX COMMISSION


