
STATE OF NEII YORK

STATE TAX COI{MISSION

In the Matter of the Pet i t ion
af

Abraharn leibman

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax law for the Year
1975.

AFTIDAVIT OF MAIIING

State of New York
County of A1bany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of l {ay, 1983, he served the within not ice of Decision by cert i f ied
mail upon Abraham Leibnnan, the petitioner in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid r ,rrrapper addressed as fol lows:

Abraham leibman
400 Kings Point Dr.
Uiami Beach, FL 33160

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuslody of
the United States Postal Service r+ithin the Stat,e of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t , ioner.

Sworn to before me this
6th day of l{ay, 1983.
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STA1E OF NEI./ YORK

STATE TN( COMI"IISSION

In the Matter of the Pet i t ion
o f

Abraham Leibman

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
L975 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes
of the Department of Taxation and Finance, over
the 6th day of l{ay, 1983, he served the within
mail upon William Barnett the representative of
proceeding, by enclosing a true copy thereof in
wrapper addressed as fol lows:

and says thaL he is an employee
18 years  o f  age,  and tha t  on

not ice of Decision bv cert i f ied
the petitioner in the within
a securely sealed postpaid

AFFIDAVIT OF MAITING

WiII iam Barnett
Frankel,  Hoffman & Co.
225 Broadway
New York, NY 10007

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the- exi lusive c"re and cuitody of
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
6 th  day  o f  Uay ,  1983.

AUTHORIZED TO NISTER
cAllts ruRsual{T
SECTION I,74
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

May 6,  1983

Abraharn leibman
400 Kings Point Dr.
Miami Beacb, Fl 33160

Dear Mr. le ibman:

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be instituted under
Article 78 of the Civil Practice laws and Rules, and must be comrnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Albany, New York L2227
Phone # (518) 457-207a

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Wil l iam Barnett
Frankel, Hoffman & Co.
225 Broadway
New York, NY 10007
Taxing Bureauts Representative



STATE OF NEW YORK

STATE TAX COMI"IISSION

In the Matter of the Pet i t ion

o f

ABRAHAM IEIBMAN

for RedeterminaLion of a Def ic iency or for
Refund of Personal fncome Tax under Article
22 of the Tax Law for the Year 1975.

Petit ioner, Abraham Leibman, 400 Kings

33160, f i led a petit ion for redetermination

personal income tax under Art icle 22 of the

2s0s8) .

Point Drive, Miami Beach, Florida

of a deficiency or for refund of

Tax Law for the year 1975 (Fi le No.

DECISION

A formal hearing was held before Doris E. Steinhardt, Hearing Off icer'  at

the off ices of the State Tax Commission, Two World Trade Center, New York, New

York,  on 0ctobex 26,1981 at  1 :15 P.M.  Pet i t ioner  appeared by Frankel ,  I lo f fman

& Company (Wil l iam Barnett, CPA). The Audit Division appeared by Ralph J.

Vecchio,  Esq.  (Patr ic ia  L.  Brumbaugh,  Esq. ,  o f  counsel ) .

ISSUES

I .  Whether pet i t ioner was a resident of the State of Flor ida during the

y e a r  1 9 7 5 .

I I .  Wtrether the Audit  Divis ion erred in computing the asserted def ic iency

due to (a) fai lure to al locate to pet i t ionerts wife her share of the capital

gains and losses and other income; (b) inclusion in pet i t ioner 's total  New York

income of his wifers salaryl  and (c) fai lure to evenly divide the personal

exemptions between husband and wife.
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FINDINGS OF FACT

1.  0n  or  about  June 17 ,  1976,  Pear l  Le ibman,  pe t i t ioner rs  w i fe ,  f i l ed  a

New York State Income Tax Nonresident Return for the year L975, showing a home

address of 400 Kings Point Drive, Miami Beach, Flor ida. She reported salary

income in the total  amount of $6r900.00 received from the fol lowing f i rms for

wh ich  she had per fo rmed management  serv ices :  Sovere ign  Rea l ty  Co. ,  Inc . ,  c /o

James J. le ibman, 540 Madison Avenue, New York, New York; Granton Bui lding Co.,

Inc . ,  2180 Ryer  Avenue,  Bronx ,  New York ;  and Radc l i f f  Es ta tes ,  Inc . r  2475

Jerome Avenue, Bronx, New York.

After br ief ly consult ing with Mr. Barnett  (pet i t ioner 's representat ive

in this proceeding),  Abraham and Pearl  Leibman f i led an amended New York State

Combined (nonresident) Income Tax Return for the same year,  on or about July 25,

7976.  Th is  re tu rn  re f lec ted  jo in t  federa l  ad jus ted  gross  income o f  $125,835.76

and separa te  New York  incomes fo r  Abraham and Pear l  o f  $8 ,816.00  and $6 ,900.00 ,

respect ively.  Schedules A (Income and adjustments from federal  return),  A-1

(Al locat ion of wage and salary income to New York State),  A-2 (Al locat ion of

business income to New York State) and B (I temized deduct ions from federal

return) were lef t  blank.

2. 0n November 13, L978, the Audit  Divis ion issued to pet i t ioner,  Abraham

leibman, a Not ice of Def ic iency assert ing addit ional personal income tax due

for  the  year  L975 in  the  amount  o f  $22,334.18 ,  p lus  in te res t  thereon.  0n

May 18, 1978, the Audit  Divis ion had issued to Mr. and Mrs. le ibnan a Statement

of Audit  Changes, disal lowing their  c laimed nonresident status for 1975. In

addit ion, the Audit  Divis ion increased pet i t ionerts federal  adjusted gross

income o f  $125,835.76  by  20  percent  o f  h is  federa l  cap i ta l  ga ins  deduct ion  to
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ar r i ve  a t  a  to ta l  New York  income o f  $145r087.90 ,  and ca lcu la ted  New York

minimum income tax due from pet i t ioner in the amount of $31348.08.

3. In response to the Not ice of Def ic iency, Abraham and Pearl  Leibman

timely f i led a pet i t ion and a perfected pet i t ion, maintaining that they were

residents of the State of Flor ida during 1975 and also al leging as fol lows:

(a) that the Audit  Divis ion erred in not al locat ing to Mrs. le ibman her share

of the capital  gains and losses and other i tems of income (dividends, interest,

e tc . ) ;  (b )  tha t  the  Aud i t  D iv is ion  improper ly  inc luded Mrs .  Le ibman 's  sa la ry  in

her husbandrs total  New York incomel and (c) that the Audit  Divis ion fai led to

evenly divide the four personal exemptions beLween husband and wife.

4. 0n or about July 14, 1975, Abraham and Pearl  Leibman f i led a New York

State Combined Income Tax Return for L974, showing a home address of 39 West lake

Boulevard, Mahopac, New York.

0n  or  about  Apr i l  11 ,  1975,  the  Le ibmans '  accountan t ,  I ra  I .  Spr i tzer ,

had f i led with the Internal Revenue Service an appl icat ion for an automatic

extension of t ime within which to f i le their  1974 return, stat ing as the ground

therefor:  ' rAbraham leibman is a stroke pat ient.  He is required to stay in a

warm cl imate during the winter season. He is now in Flor ida." 0n or about

June 11 ,  1975,  Mr .  Spr i tzer  f i l ed  an  app l ica t ion  fo r  a  fu r ther  ex tens ion ,

stat ing therein, "Due to Abraham Leibmanrs i l lness, his books and records are

incomplete and a further extension of t ime is required." Both appl icat ions

gave the Mahopac address for the leibmans.

5. Pet i t ioner did not personal ly appear at the hearing because of his i l l

health.  From the test imony of his son and his representat ive, a general

chronology of the relevant events emerged, but the exact dates are unknown.
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6. For many years, pet i t ioner and his wife had resided in an apartment at

2700 Henry Hudson Parkway, Riverdale, New York. Sometime pr ior to 1970 (perhaps

as early as 7967),  Mr. Leibman suffered a stroke and was advised by his physicians

to winter in a warm cl imate. 0n October 9, L969, pet i t ioner executed a lease

for Apartment Number 402 in Coastal  Towers, located at 400 Kings Point Drive,

Miami Beach, Flor ida, for a term of 23 months comnencing December 1, 7959. The

Leibmans moved most of their furniture to Miami Beach; they gave the remaining

furniture to their daughter who continued to reside in the Riverdale apartment

for approximately four years fol lowing their  departure. (She thereafter noved

to a smal ler apartment in the same bui lding.)  0n July 14, L97L, pet i t ioner

extended his lease on the Coastal  Towers apartmenl for a two-year term, and on

May 10, 1973, he further extended the lease for another three years.

7 .  0n  February  10 ,1967,  pe t i t ioner  executed  a  w i l l ,  where in  he  rec i ted ,

' t I ,  Abraham Leibman, resident of the State of Flor ida, residing in the City of

Miami Beach, County of Dade, do make and declare this to be my last wi l l  and

testament,  hereby revoking al l  forner wi l ls and codici ls heretofore by me

m a d e .  .  .  r r .

8.  0n July 1, 1975, pet i t ioner registered to vote in Dade County, Flor ida.

9 .  Accord ing  to  the  Schedu le  K- l  (Par tner 's  Share  o f  Incone,  Cred i ts ,

Deduct ions, etc.)  appended to the 1975 federal  partnership return of Universi ty

Propert ies, pet i t ioner received salary, interest and/or ordinary income of

$2 ,051.00  and incur red  a  long- te rn  cap i ta l  ga in  o f  $868.00  in  tha t  year ;  sa id

schedule shows pet i t ioner 's Miami Beach address. According to the Schedules

K-1 appended to the 1975 federal  partnership return of Sovereign Realty Co.,

Mr. and Mrs. le ibman each incurred an ordinary loss of $666.00 in that year.

According to Schedule K-1 appended to the 1975 federal  partnership return of
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Brookdale Rea1ty Co.,  pet i t ioner received salary, interest and/or ordinary

income o f  $2 ,717.00 .  Sa id  schedu les  s imi la r ly  show the  Miami  Beach address .

10. Various documents introduced in evidence by pet i t ioner 's representat ive

showed that:  (a) pet i t ioner received his Securi t ies Account Statenent with

Bache & Co. for the period December 1, 1975 through December 31, 1975 at his

Miami Beach address; (b) pet i t ioner and his spouse maintained a checking

account aL the Sun Bank of Bal Harbour,  Flor ida, at  least dur ing January, 7975;

(c) pet i t ioner subscribed to telephone service at the Miami Beach apartment at

least for the period July 8 through August 8, 19731' (d) on July 12, 1973, Pearl

Leibman surrendered the New York l icense plates for her 1972 Plymouth and on

August 1, 1973 received a Motor Vehicle Cert i f icate of Ti t le from the State of

Flor ida for said vehicle;  and (e) dur ing 1973 and 1974 pet i t ioner hras a menber

o f  the  Sunny Is les  (F lo r ida)  lodge o f  t ^he  B 'na i  Br r i th .

11. Subsequent to a wri t ten request made by the Flor ida Department of

Revenue on January 6, 1977, t l r .  and Mrs. Leibman joint ly f i led Intangible

Personal Property Tax Returns for 1975, 7976 and L977, stat ing on each return

that they had moved to Flor ida in November, 1974.

72. The West lake Boulevard, Mahopac, New York address was that of  a three

bedroon summerhouse which the Leibmans have owned for approximately 45 years.

Since they f i rst  leased their  apartmenL in Miami Beach, their  son and daughter

spend the sunmer season at the Mahopac house. And, when the leibmans visit

their family in New York, they stay in Mahopac. The Leibmans have telephone

service at the summerhouse l isted in their  names.

13. Mr. and Mrs. le ibman informed the Audit  Divis ion, in reply to i ts

inquiry of January 30, 1978, that they spent approximately 22 days in this

state during 1975: 3 days in June, 4 days in July and 15 days in August.
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14. In 1975 petit ioner received a long-term capital gain in the amount of

$2141654.00,  as the resul t  o f  the l iqu idat ion of  Sovere ign Rea1ty,  Inc. ,  a  New

York corporat ion.

CONCLUSIONS OF IAW

A. That according to the def ini t ions furnished by sect ion 605 of the Tax

Law (as in effect dur ing the year in quest ion),  a resident individual is one

who is domici led in New York unless he maintains no permanent place of abode in

New York, maintains a permanent place of abode elsewhere and spends not more

than 30  days  o f  the  taxab le  year  in  th is  s ta te .  Sec t ion  605(a) (1 ) .  I f  no t

domici led in New York, an individual may nonetheless be deemed a resident for

tax purposes i f  he maintains a permanent place of abode in New York and spends

more than 183 days of the taxable year in New York (unless in the armed forces

dur ing  an  induc t ion  per iod) .  Sec t ion  605(a) (2 ) .

B. That,  leaving aside for the moment the quest ion of pet i t ionerrs

domici le,  he meets al l  the statutory cr i ter ia for qual i f icat ion as a nonresident

of this state during 1975: he maintained a permanent place of abode in the

State of Flor ida; he passed not more than 30 days of the year in New York; and

although he maintained a summerhouse in Mahopac, New York, such place of abode,

suitable and used only for vacat ion, is not "permanent" in character.  20 NYCRR

1 0 2 . 2 ( e ) .

Furthermore, pet i t ionerrs conduct over the 5 to 5 year period preceding

the taxable year 1975 demonstraLes an evolving intent,  f ixed before the beginning

of 1975, to abandon his New York domici le and to take up a neh' donici le in

Flor ida. By the end of L974, his contacts with New York were minimal;  by

contrast,  his permanent hone, with the necessary degree of sent iment,  feel ing
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and permanent association with i t ,  had been established in Miami Beach, Florida.

Ma t te r  o f  Bou rne ,  18L  M isc .  238 ,  a f f ' d . 267  A .D .876 ,  a f f d .  293  N .Y .  785 .

C. That since petit ioner was a nonresident of this state for the entire

taxable year  1975,  h is  long- term capi ta l  ga in of  $214,654.00 was not  taxable

for New York personal income tax or ninimun income tax purposes. Section

632(b) (2) .

D. That in view of the foregoing, i t  is unnecessary to pass upon the

second issue ra ised.

E. That the petit ion of Abraham leibman is granted, and the Notice of

Deficiency issued on November 13, L978 is cancelled in i ts entirety.

DATED: Albany, New York STATE TAX C0MI{ISSI0N

kiAY 0 6 1983
PRESIDENT

SSIONER


