
STATB 0F NEI,TI YORK

STATE TAX COMMISSION

Pet i t ion

Lee

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

That  deponent  fur ther  says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
24 th  day  o f  Janua ry ,  1983 .

AUTHORIZED TO ADMINISTER
OATHS PURSUANT 10 TAX IJAW
sEcTroN r.74

In the Matter of the
o f

Es ta te  o f  James AT'FIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the year
791 4 .

State of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 24th day of January, 1983, she served the within not ice of Decision
by cert i f ied mai l  upon Estate of James Lee, the pet i t ioner in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Estate of James Lee
c lo  C.  Ear l  Russe l l ,  Co-Executor
5 0  C o n g r e s s  S t . ,  R m .  8 0 0
BosLon, MA 02109

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui lody of
the united states Postal  service within the State of New york.

Yt.rrL.,/fn1+t,,(*,.t/t



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

Es ta te  o f

the Pet i t . ion

James Lee AT'FIDAVIT OF MAII,ING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year
L97 4.

State of New York
County of Albany

Kathy Pfaffenbach, being duly sworn, deposes and says that she is an
employee of the DepartmenL of Taxat ion and Finance, over 18 years of age, and
that on the 24th day of January, 1983, she served the within not ice of Decision
by cert i f ied mai l  upon Irwin M. Goodstein the representat ive of the pet i t ioner
in the within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

I rw in  M.  Goodste in
Reynolds, Richards, t raventure, Hadley & Davis
67 lrr la l l  St.
New York, NY 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said vrrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
24Eh d.ay of January, 1983.
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/ 'p*/*,r(.-z<.,./q--

J v '

AUTHORIZED TO ADMINISTER
0ATHS PURSUANT T0 TA_,{ IJATT
SECTION I74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

January 24, 1983

Estate of James Lee
c lo  C.  Ear l  Russe l l ,  Co-Executor
5 0  C o n g r e s s  S t . ,  R m .  8 0 0
Boston ,  MA 02109

To the Executors:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your right
Pursuant  t .o  sec t ion(s )  690 o f  the
adverse decision by the Stat.e Tax
Ar t i c le  78  o f  the  C iv i l  Prac t ice
Supreme Court of  the State of New
date  o f  th is  no t ice .

of review at the administrat ive level.
Tax Law, any proceeding in court  to review an
Comnission can only be inst i tuted under

Laws and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t . igat ion Unit
Albany, New York 72227
Phone # (518) 457-2070

Very  t ru ly  yours ,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
I rw in  M.  Goodste in
Reynolds, Richards, laventure, Hadley & Davis
67 Wal l  S t . .
New York, NY 10005
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the petit ion

o f

ESTATE OF JAMES IEE

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under Art icle 22
of  the Tax law for  the Year  1974.

I{hether the Audit Division properly asserted a

decedent for the tax year 7974 fot i ts distr ibutive

and long-term capital gain although said shares were

during the year 7974.

DECISION

deficiency against the

share of parLnership income

not actually distr ibuted

Pet i t . ioner ,  Estate of  James lee,  c lo  c .  Earr  Russel l ,  co-Executor ,  50

Congress Street ,  Room 800,  Boston,  Massachuset ts  02L09,  f i led a pet i t ion for

redetermination of a deficiency or for refund of personal income tax under

Article 22 of the Tax Law for the year 1974 (Fire No. 23226).

A formal  hear ing was held before Rober t  A.  Couze,  Hear ing 0f f icer ,  a t  the

off ices of the State Tax Commission, Two World Trade Center, New York, New

York,  on January 23r  1981 at  9 :30 A.M.  Pet i t ioner  appeared by Reynolds,

Richards,  La venture,  Hadley & Davis ,  Esqs.  ( I rwin M.  Goodst .e in ,  Esq. ,  o f

counsel ) .  The Audi t  Div is ion appeared by Ralph J .  Vecchio,  Esq.  (hr i l l iam Fox,

E rq .  ,  o f  counse l ) .

ISSUE

1.  0n  Apr i l  4 ,

against  the Estate of

the year  7974.

FINDINGS OF FACT

1978 the Audi t  Div is ion issued a Not ice of  Def ic iency

James Lee in  the sum of  $12 r40I .07,  p lus in terest ,  for
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2. The Statement of Audit Changes, herein, dated February 1, 7978,

asser ted that  the def ic iency is  based on the fo l lowing:

(a)  that  decedent  fa i led Lo repor t  par tnership income of  $12,600.00 and a

long- term capi ta l  ga in d is t r ibut ion of  $114,406.23 fuom W. E.  Hut ton &

Co .  ,  and

(b) that as a result the decedent was subject to the 20 percent capital

gain modif ication and New York State minimum income tax.

3. The decedent was a retired general partner in the f irm of W. E. Hutton

& Co. ,  investment  bankers and stockbrokers,  o f .74 t {a l l  St reet ,  New York,  New

York. 0n November 29r 7972, decedent submitted his writ ten resignation as a

genera l  par tner  ef fect . ive December 31,  I972.  Decedent  d ied December 12,  I972,

and, in accordance with the provisions of the partnership agreement, he was

deemed to have retired as of December 31, 7972. At the t ime of his death,

decedent was a resident of the State of New York.

4.  For  the year  in  issue,  W.E.  Hut ton & Co.  a l located the fo l lowing

income to decedent:

(a )  $ t t+ ,406 .23  l ong - te rm cap i ta l  ga in

(b)  $  72,600.00 income

5. The al located income was reported on both the Federal and the State

Partnership Returns for the year I974; however, petit ioner contended that i t

did not report said income for 1974 because it  did not receive the income.

Further, petit ioner mainLained that i t  was not l ikely that. i t .  would ever

receive the al located income because W. E. Hutton & Co. went into l iquidation

on July 3, 1974 and it  was anticipated that payments of debts and l iquidation

expenses would far exceed partnership assets and that, accordingly, there would

be no ult imate recovery to the partners with respect to their capital account.
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CONCIUSIONS OF tAI^/

A.  That  20  NYCRR 119.1  prov ides  LhaL ' r [a ]  par tnersh ip  i t se l f  does  no t  pay

a New York State personal income tax, but the individual partners are taxed on

their  respect ive distr ibut ive shares of the partnership income, whether or noL

such shares are actual ly distr ibut.ed to them". Accordingly,  pet i t ioner is

l iable for tax on i ts distr ibut ive share, even though i t  was not received.

B. That the pet i t ion herein is denied and the Not ice of Def ic iency, herein,

dated Apr i l  4 ,  1978 is  susta ined.

DATED: Albany, New York

JAN Z 4 ru83 KJ"- *',(^J
STATE TAX

ll cTrNkPRESIDENT


