
STATE OF NEId YORK

STATE TAX COMMISSION

ln the l latter of the Petit ion
o f

Woo Kuey Lau

for Redetermination of Deficiencies or for Refund
of New York State and New York City Income Tax
under Articles 22 and 30 of the Tax Law and New
York State Unincorporated Business Tax under
Article 23 of the Tax law for the Years 1974
through 7976.

That deponent further says
herein and that the address set
of  the pet i t ioner .

Sworn to before me this
28th day of September, 1983.

AFFIDAVIT OF MAII.ING

that. the said addressee is the petit ioner
forth on said wrapper is the last known address

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the St,ate Tax Commission, over 18 years of age, and that on the
28Lh day of September, 1983, she served the within notice of Decision by
cert i f ied mail upon Woo Kuey Lau, the petit ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

l{oo Kuey Lau
98-21 55th Ave. /f lD
Rego Park, NY LI374

and by deposit. ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
[he United States Postal Service within the State of New york.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 28, 1983

Woo Kuey Lau
98-21 65rh Ave . ttID
Rego Park, NY 17374

Dear Mr.  lau:

P1ease take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to sect. ion(s) 690, 722 & 1312 of the Tax law, any proceeding in court
to review an adverse decision by the State Tax Commission can only be
insti tuted under Art icle 78 of the Civi l  Practice Law and Rules, and must be
commenced in the Supreme Court. of the State of New York, A1bany County, within
4 months from the date of this notice.

Inquir ies concerning the computation of
wi th  th is  dec is ion mav be addressed to:

tax due or refund al lowed in accordance

NYS Dept.. Taxation and Finance
law Bureau - l i t igation Unit
Building ll9 State Canpus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureau's Representat. ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
:

I^IOO KUEY LAU

for Redeterminat ion of a Def ic lency or for
Refund of New York State and New York Clty :
Income Tax under Articles 22 and 30 of the
Tax Law and New York State Unincorporated :
Buslness Tax under Art ic le 23 of the Tax Law
for the Years L974 through 1976. :

DECISION

Peti t ioner,  Woo Kuey Lau, 98-2L 65th Avenue, Apt.  1-D, Rego Park, New York

II374, f l led a pet i t lon for redeterminat ion of a def i .c iency or for refund of

New York State and New York Clty Income Tax under Articles 22 and, 30 of the Tax

Law and New York State Unincorporated Business Tax under Articl-e 23 of the Tax

Law for the years 1974 through 1976 (Fi le No. 26489).

A forrnal hearing was held before Robert  A. Couze, Hearing Off icer,  at  the

off ices of the State Tax Connission, Two World Trade Center,  New York, New York,

on  August  6 ,  1981 a t  9 :15  A.M.  Pet i t ioner  appeared p  se .  The Aud i t  D iv is ion

appeared by  Ra lph  J .  Vecch io ,  Esq. ,  (Pau l  Le febvre ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ioner properly computed hls New York State and New York City

personal income tax and New York State unincorporated business tax for the

y e a r s  1 9 7 4 ,  1 9 7 5  a n d  L 9 7 6 .

FINDINGS OF FACT

1. Pet i t ioner l loo Kuey Lau, and his wife ShuL Yin Lau, t inely f i led

IT-208 New York State Cornbined Income Tax Returns for the years L974, 1975 and

1976. On each of the returns pet i t ioner reported that he was a restaurant
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manager and on each of the returns his wife reported that she was a restaurant

worker.  Actual ly he and his son, one Sik Ng Lau, were the sole stockholders in

the Lon Jing Restaurant,  Inc. Pet i t ionerts reported total  New York lncome was

$7,836.00 ,  $10,006.16  and $ I4 ,522,24  respec t ive ly  fo r  the  years  in  i ssue.

2. Consents extending the period of l tn i tat ion upon assessment to Apri l  15,

1979 were  va l ida ted  December  28 ,  1977.

3. On March 5, 1979, the Audit  Divis lon issued a Not ice of Def ic iency

against pet i t loner for the years in issue as fol lows:

Tax Def ic iencies
Penalty and/or Interest
Balance Due

ItAs a result of an income tax audit, addi-tional
interest is due l-n accordance with the attached

$  l8 ,  006 .  86
7 ,097 .92

ffi

4. There were two statements of audit changes, both of whlch were dated

January 19,  1979.  They read as fo l lows:

tax plus
schedu les :

r97 5New York State

Additlonal Personal Income Tax
Penalty 685(b)

Addit ional Unlncorporated Business Tax
Pena l ry  685(b)

Pena l ry  685(a)  (1 )
Pena l ty  685(a)  (2 )
Pena l ty  685(c )

New York City

Additional Personal Income Tax
Penalty 685(b)

197 4

$3 ,  376 .  35
168 .  82

I ,  186 .06
59 .  30

266 .85
290 .  s8

53 .77

$4 ,  862 .  60
243 .13

t  , 696  . 7  5
84 .  84

38r .76
279 .96
75 .92

197 6

$4 ,319 .34
2 r5 .96

L ,306 .25
65 .31

293.90
137 .  15

59 .22

I , 259 .51
62 .98"

5.  A f te r  a  re -aud i t  o f  pe t i t ioner fs  books ,  records  and var ious  proo fs ,  a

$990.00 capital  galns modif icat ion whlch had been included ln arr lv ing at the

above def ic iencies, was canceLled. Likewise pet i t ioner admit ted that he fai led

to report  $766.00 of interest income in 1974 and $33.53 of interest income in

t 9 7 5 .
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6. Because of the lack of adequate books and records, the audit herein

was conducted by the cash aval labi l i ty nethod of income reconstruct lon. The

records examined were bank statements, cancelled checks, savlngs account

passbooks, cash receipts and disbursements journals,  general  Journals '  t r ia l

balances, brokerage statements and federal  lncome tax returng. I tems on the

returns were checked and were found to be substantially correct as reported.

However ,  loans  to  Lon J ing  Restaurant ,  Inc .  o f  $17,000.00  ln  L974,  $271500.00

in 1975 and $20,500.00 ln 1976 were dLsal lowed as unsubstant lated and accordingly

added back as income from other sources.

7. The statement of cash avall-ability lndicated additional income of

$ L 4 , 4 9 2 . 0 0  i n  L 9 7 4 ,  $ 1 3 , 3 5 0 . 0 0  i n  1 9 7 5  a n d ,  $ 1 3 , 2 5 0 . 0 0  i n  L 9 7 6 ,  T o  t h e s e

a m o u n t s  w e r e  a d d e d  $ 1 7 , 0 0 0 . 0 0  f o r  L 9 7 4 ,  $ 2 7 , 5 0 0 . 0 0  f o r  1 9 7 5  a n d  $ 2 0 ' 5 0 0 . 0 0  f o r

1976 (the disal lowed loans).  Accordingly,  total-  adjustments for other income

w e r e  $ 3 1 , 4 9 2 . 0 0  f o r  1 9 7 4 ,  $ 4 0 , 8 5 0 . 0 0  f o r  L 9 7 5  a n d  $ 3 3 , 2 5 0 . 0 0  f o r  L 9 7 6 ,

8. Original l -y pet i t ioner had one Jeffrey Foong, C.P.A.,  as a representat ive

in this matter.  However,  at  the hearing hereln pet i t l .oner appeared 29 se.

The hearing off icer on several  occasions informed pet i t ioner of his rLght to

be represented by counsel; once before the cornmencement of the hearing and once

during the hearing.

9. Pet i t ioner fai led to offer any substant ive evidence ln support  of  his

pet l t ion. However,  the record contains no indicat ion that an unincorporated

business was being conducted by pet l t ioner.  As indlcated pet i t ioner was a

stockholder in Lon Jing Restaurant,  Inc. and the audit  adjustments were

connected with income derlved from sal-d corporation.

CONCLUSIONS OF LAI{I

A. That the Personal

by lts ordn terms tled lnto

Income Tax imposed by Artlcle

and contalns essent ial ly the

30 of the Tax Law is

same Provlsions as



Artlcle

herein,

Art ic le

sect ions

B .

22 of the Tax Law. Therefore,

unless otherwise specif ied al l

22 shaLl be deemed references

of  Ar t l c le  30 .

That sectton 689 of the Tax

r rsec t ion  689.  Pet i t ion  to

-4-

in addressing the issues presented

references to part icular sect ions of

( though uncited) to the corresponding

provides ln

Comrlssi-on

*

part  as f  ol- lows:Law

Tax

*

(e) Burden of proof. In any case before the tax eonrmission
under this art ic le,  the burden of proof sha1l be upon the
pet l t ioner .  .  .  r r .

C. That pet i t ioner fai led to sustain his burden of proof.  Pet i t ioner

failed to provide any documentary or testimonial evidence to substantlate his

claim that what the Audit  Dlvls ion found to be addLt lonal-  income of pet l t lonerrs

business was in fact money loaned to the buslness by other sources.

D. That,  al though the Not ice of Def ic lency dated March 5, 1979 asserts a

liability for additional unincorporated buslness tax, the record contains no

indicat ion that an unincorporated business was being conducted. The record

shows that Woo Kuey Lau was a stockholder ln Lon Jing Restaurantr Inc. and the

audit adjustments were connected with income derived fron said corporation.

Accordingly,  there is no basis for the assert ion of unincorporated buslness tax

and said tax and related penalt ies and lnterest is cancel led.



E. That the pet i t ion herein

Finding of Fact {f5 and Conclusion

dated March 5, 1979 Ls sustained,

accordance wlth this deeislon.

DATED: Albany, New York

SEP 2 B 1983
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is granted to the

of Law ttD", 
.gyag.

as nodif ied by the

extent indicated

and the Not ice

Audit  Dlvis ion

in

of Def ic iency

in

STATE TAX COMMISSION


