
STATE

STATE

OT }IEW YORK

TAX COMMISSION

In the Matter of the Petit ion
o f

Sik Ng & Yuk Sheung Moy lau

for Redetermination of Deficiencies or for Refund
of New York State and New York City Income Tax
under Art icles 22 and.30 of the Tax Law and New
York State Unincorporated Business Tax under
Artic' le 23 of the Tax law for the Years 1974
through 7976.

AI'FIDAVIT OF UAITING

that the said addressee is the petit ioner
forth on said wrapper is the last known address

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
eryployee of the State Tax Commission, over 18 years of age, and that on the
28th day of September, 1983, she served the within notice of Decision by
certified mail upon Sik Ng & Yuk Sheung Moy Lau, the petitioners in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
lrrapper addressed as fol lows:

Sik Ng & Yuk Sheung Moy lau
98-21 65th Ave. lltn
Rego Park, NY 1L374

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) irndei the- exi lusive care and cuiiody of
the Unit.ed States Postal Service within the State of New York.

That deponent. further says
herein and that the address set
of  the pet i t ioner .

Sworn to before me this
28th day of  September,  1983.

-1o, tr'
AUTTIORIZED TO ADUINISTER
0A?lls PtlRSuA.btI I0 IfX IIAW
sEcrro$ r74

i  ^  / \

.  /  i \ r ", , . /  !  ) i
( ' i ,  , . .  ' . /  '



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

September 28, 1983

Sik Ng & Yuk Sheung Moy lau
98-27 65th Ave. t l lD
Rego Park, NY 11374

Dear Mr.  & Mrs.  lau:

Please take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your rlght of review at the administrative level.
Pursuant  to  sect ion(s)  690,  722 & 1312 of  the Tax law,  any proceeding in  cour t
to review an adverse decision by the State Tax Comnission can only be
insti tuted under Art icle 78 of Lhe Cini l  Practice law and Rules, ind must be
commenced in the Supreme Court of the State of New York, Albany County, within
4 monLhs from the date of this notice.

Inquir ies concerning the computation of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Building i/9 State Campus
Albany, New York 12227
Phone # (518) 457-207a

Very truly yours,

STATE TAX COUUISSION

Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the l' latter of the Petl-tion

o f

SIK NG LAU and YUK SHEIINC MOY LAU

for Redeterminat ion of Def ic iencies or for
Refund of New York State and New York Clty
Income Tax under Articles 22 and 30 of the Tax
Law and New York State Unincorporated Buslness
Tax under Article 23 of the Tax Law for the
Years  1974 th rough 1976.

l .  Pet i t ioners, Sik Ng Lau and Yuk Sheung

New York State Income Tax Returns for 1975 and

IT-200 (Short  Form) and for 1976 they used form

DECISION

Peti t loners, Sik Ng Lau and Yuk Sheung Moy Lau, his wlfe,  98-21 65th

Avenue, Apt.  1-D, Rego Park, New York I I374, f i led a pet i t ion for redetermina-

t ion of def ic iencies or for refund of New York State and New York City Income

Tax under Articles 22 and, 30 of the Tax Law and New York State Unlncorporated

BusLness Tax under Art ic le 23 of the Tax Law for the years L974, 1975 and 1976

(Fi le Nos. 26487, 26488 and 2732I).

A formal hearing was held before Robert  A. Couze, Hearlng Off lcer,  at  the

offLces of the State Tax Cornnission, Two World Trade Center,  New York, New York,

on  August  6 ,  1981 a t  9 :30  A.M.  Pet i t i -oner  appeared g  se .  The Aud l t  D iv is ion

appeared by Ralph J. Vecchio, Esq. ,  (Paul Lefebvre, Esq.,  of  counsel) .

ISSUE

Whether petitioners properly computed thel-r New York State and

City personal income tax and New York State unincorporated business

y e a r s  1 9 7 4 , 1 9 7 5  a n d  1 9 7 6 .

FINDINGS OF FACT

New

tax

York

for the

Moy Lau, his wl- fe,  t inely f i led

1976. For 1975 they used form

TT-2OI/208 (New York State
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Income Tax Resident Return with New York Clty Personal Income Tax and Nonresldent

Earnings Tax).

2. Pet i t ioner Sik Ng Lau t i rnely f l led an individual 1974 return using

forn  IT-200.

3. On the 1975 return pet i t ioner Slk Ng Lau stated he was a restaurant

worker and on the 1976 return he reported he was a cl-erk.  Actual1y, at  al l

t imes ln issue, herein, he and his father,  Woo Kuey Lau, were the sole stock-

holders in the Lon Jlng Restaurant,  Inc.

4. Petitioner Yuk Sheung Moy Lau at all tfures ln lssue, hereln was a

seamst ress .

5. Pet i t ioner Sik Ng Lau for the year 1974 reported New York income of

$ 4 , 0 5 4 . 4 6 .

6 .  Pet i t ioners  jo in t l y  repor ted  New York  income o f  $5 ,435.7 I  fo r  1975 and

$ 7 , 7 6 9 . 7 1  f o r  1 9 7 6 .

7. Pet i t ioner Sik Ng Lau executed a Consent Fixing the Period of Lini tat ion

Upon Assessment of Personal Income and Unlncorporated Business Taxes for the

taxable year ending December 31, L974 unt i l  any t ime on or before Apri l  15,

1 9 7 9 .

8. On March 5, 1979, the Audit  Divls ion issued a Not ice of Def ic iency

agalnst petitioner Sik Ng Lau inposlng additional Lncome taxes plus penalty and

interest due for the year L974 as fol lows:

Tax  Def ic iency  $  345.31
Pena l ty  and/or  In te res t  131.85
Balance Due ffi

The accompanylng Statement of Audit  changes dated January 19, 1979 asserts:

Persona l  Income Tax  Due N.Y.S.  $  345.31
Pena l ty  685(b)  17 .27
Plus Interest
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9. On March 5, 1979 the Audlt  Divis ion issued a Not lce of Def ic iency

against petitioner Yuk Sheung Moy Lau inposlng additional income taxes plus

penalty and interest due for the year L974 as follows

Tax Def ic lency  $  53 .63
Penalty and/or Interest 20.48
Balance Due 

.il%Tf

The acconpanylng Statenent of Audit  changes dated January 19, 1979 asserts:

Persona l  Income Tax  Due N.Y.S.  $  53 .63
Pena l ty  685(b)  2 .68
Plus Interest

10. (a) On March 5, 1979 the Audit  Divis ion issued a Not ice of Def ic lency

against petitioners imposing additional income taxes plus penalty and interest

due for the year 1975 as fol lows:

Tax Def ic l-ency $ 639.52
Penalty and/or Interest 189.84
Balance Due tr--8f36'

The accompanying Statement of Audit  Changes dated January 19, 1979 asserts in

p a r t :

Persona l  Income Tax  Due,  N.Y.S.
Penalty 685(b)
Plus Interest

$ 639.s2
3 1 .  9 8

10. (b) On March 5, 1979 the Audit  Divis ion issued a Not lce of Def ic iency

against pet i t loner Sik Ng Lau imposing unincorporated business tax plus penalty

and interest for the year 1975 as fol lows:

Tax  Def ic iency  $  123.75
Penalty and/or Interest 90.59
Balance Due WI

The accompanying Statement of Audit Changes dated January 19, 1979 asserts in

par t :
Unf-ncorporated Business Tax
Pena l ry  685(b)
Pena l ty  685(a)  ( l )
Penalry 685(a) (2)
Pena l ty  685(c )
Plus Interest

123.75
6 . r9

27  . 84
20 .41
5 .61
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11. On March 5, 1979 the Audit  Divis ion issued a Not ice of Def ic lency

against petitioner Sik Ng Lau irnposing additlonal income taxes plus penalty and

interest due for the vear 1976 as fol lows:

T a x  D e f i c i e n c i e s  $ 1 , 5 3 8 . 2 9 *
Pena l ty  and/or  In te res t  362.08
Balance Due W

*At the hearing this asserted defielency was reduced by the Audit Divlsion to
the sum of $1,320.04 plus penalty and/or interest.

The aecompanying Statement of Audlt  Changes dated January 19, 1979 asserts:

Persona l  Income Tax  Due,  N.Y.S.  $  812.87
Pena l ty  685(b)  40 .64
Personal Income Tax Due, N.Y.C. 288.92
Pena l ty  685(b)  14 .45
Unincorporated Business Tax 2L8.25
P e n a l t y  6 8 5 ( b )  1 0 . 9 1
P e n a l t y  6 8 5 ( a )  ( 1 )  4 7 . 8 9
P e n a l t y  6 8 5 ( a )  ( 2 )  2 2 . 3 4
P e n a l t y  6 8 5 ( c )  9 . 6 4
Plus Interest

12, Because of the lack of adequate books and records, the audlt  herein

was conducted by the cash aval labi l i ty nethod of income reconstruct ion.

13 .  Or ig ina l l y  pe t i t ioners  had one Je f f rey  Foong,  C.P.A. ,  as  a  representa t ive

in this matter.  However,  at  the hearlng herein pet i t ioners appeared 39 se.

The hearing off icer on several  occasions inforned pet i t ioners of their  r ight to

be represented by counsel; once before the commencement of the hearing and once

during the hearing.

14. Pet i t ioners fai led to offer any substant ive evidence in support  of  the

petition. However, the record contains no indication that an unincorporated

business was being conducted by pet l t ioner Ski Ng Lau. As lndicated he l tas a

stockholder in Lon Jing Restaurant,  Inc. and the audit  adjustments were

connected with income derived from said corporation.
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CONCLUSIONS OF LAW

A. That the Personal Income Tax imposed by Article 30 of the Tax Law ls

by its o!,n terms tied into and contains essentially the same provisions as

Art ic le 22 of the Tax Law. Therefore, in addressing the lssues presented

herein, unless otherwise specif ied al l  references to part lcular sect ions of

Article 22 shaLL be deemed references (though uncited) to the correspondi.ng

sec t ions  o f  Ar t i c le  30 .

B. That sect ion 689 of the Tax Law provldes ln part  as fol l -ows:

rrsect lon 689. Pet i t ion to Tax Connnissi-on

* * *

(e) Burden of proof.  In any case before the tax
comrnisslon under thls article, the burden of proof shal-l be
u p o n  t h e  p e t i t l o n e r . . . r r .

C. That pet i t ioners fai led to sustain the burden of proof.  Pet l t loners

failed to provide any documentary or testlmonial evldence to substantiate their

claim that their cost of living expenses were considerably less than said

expenses were estimated to be by the Audit Divlsion ln the notices of deficlency.

D. That,  al though the not ices of def ic iency asserted a l - iabi l l ty for

additional unincorporated business tax, the record contains no indicatlon t

an unlncorporated business was being conducted. The record shows that Sik

Lau was a stockholder in Lon Jing Restaurant, Inc. and the audit adjustments

were connected wlth income derived from sald corporation. Accordingly, there

ls no basis for the assertlon of unincorporated business tax and said tax and

related penaLt ies and interest is cancel led.

hat

Ng
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E. That the pet i t ion herein is granted to the extent indicated in

Finding of Fact //11 and Conclusion of Law "D", Eg3,E and the notices of deficl-ency

herein dated March 5, 1979 are sustained, as modif ied by the Audit  Divis ion ln

accordance with this decislon.

DATED: Albany, New York STATE TAX COMMISSION

SEP 2 B 1983


