
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

Solange LandauJean-Claude &

for Redetermination of a
of a Determinatton or a
Tax under Article 22 of
L 9 7 2  -  1 9 7 4 .

AFFIDAVIT OF MAILING

Deflclency or a RevLsion
Refund of Personal Income
the Tax Law for the Years

State of New York
County of Albany

Connle Hagelund, being duly sworn, deposes and says that she ls an

employee of the Department of TaxatLon and Finance, over 18 years of age, and

thl t  on the 2nd day of September, 1983" she served the wlthin not ice of
Declsion by certlfled mail upon Jean-Claude & Solange Landau, the petltioner

in the within proceedlng, bY enclosl-ng a true copy thereof in a securely sealed
postpaid r f , rapper addressed as fol lows:

Jean-Claude & Solange Landau
I West 81st St,reet
New York, NY 10024

and by depositing same enclosed ln a postpaid properly addressed wrapper in a
(post of f ice or off ic lal  deposltory) under the excluslve care and custody of

the United States Postal  Service withln the State of New York'

That deponent further says that the sald addressee ls the petitloner
herein and that the address set forth on said wrapper is the last known address
of the pet i t loner.

Sworn to before ne thls
o f  September ,  1983.day

AUTHORIZED TO ADMINI
OATHS PURSUANT TO TAX I,AW
SXCTIO] I  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Jean-Claude & Solange Landau

for Redet,ernlnatlon of a Deficiency or a Revision
of a Determinatlon or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
1 9 7 2  -  L 9 7 4 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 2nd day of September, 1983, she served the wlthln notice of
Declsion by certified nail upon Howard J. Mlsthal the representatlve of the
pet i tLoner in the wlthin proceeding, by enclosing a true copy thereof in a
securely sealed postpaid rrrrapper addressed as fol lows:

Howard J. Misthal
c /o  Dav ld  Berdon & Co. ,  CPArs
415 Madison Ave.
New York, NY 10017

and by depositing same encl-osed in a postpaid properly addressed wrapper ln a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the Unlted States Postal  Service rrr i th in the State of New York.

That deponent further says that the said addressee ls the representatlve
of the petitioner herei-n and that the address set forth on sald rrrapper ls the
last known address of the representative of the petitioner.

OATHS PURSUANT TO TAX IJAW
SECTION I74

Sworn to before me thls
day of September, 1983.

IZED TO ADMINI



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

September  2 ,  1983

Jean-Claude & Solange Landau
1 West  81st  St reet
New York, NY IA024

Dear Mr.  & Mrs.  Landau:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the StaLe Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Suprene Court of the State of New York, Albany County, within 4 rnonths from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Building /f9 State Campus
Albany, New York 72227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Howard J. Misthal
c / o  D a v i d  B e r d o n  &  C o . ,  C P A ' s
4 t5  Mad ison Ave.
New York ,  NY 10017
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JEAN-CLAUDE TANDAU AND SOLANGE TANDAU

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArluicLe 22
of the Tax Law for the Years 7972. 1973 and
1 9 1 4 .

DECISION

Peti t ioners Jean-Claude landau and Solange Landau, 1 l , iest 81st Street,  New

York, New York 10024, f i led pet i t ions for redeterminat ion of a def ic iency or

for refund of personal income tax under Art ic le 22 of the Tax Law for the years

1972 through 7974 (Fi Ie Nos. 18193, 18194 and 24234).

A  fo rmal  hear ing  was he ld  be fore  Frank  W.  Bar r ie ,  Hear ing  Of f i cer  a t  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  September  17  ,  1982 a t  9 :15  A.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by

D e c e m b e r  1 7 ,  1 9 8 2 .  P e t i t i o n e r s  a p p e a r e d  b y  D a v i d  B e r d o n  &  c o . ,  c . P . A . ' s

(Howard  Mis tha l ,  C .P.A. )  The Aud i t  D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.

( I r w i n  A .  L e v y ,  E s q . ,  o f  c o u n s e l ) .

ISSIIES

I.  Whether pet i t ioners were residents of New York State for personal

income tax purposes during the years 1972 Lhrough 1974.

I I .  Whether  pe t i t ioners  had reasonab le  cause fo r  fa i l ing  to  f i le  a  t ime ly

New York state personal income tax reLurn for the 1973 tax year.

FINDINGS OF FACT

1.  Pet i t ioners ,  Jean-Claude landau and So lange landau,  f i led  a  New York

State combined income tax resident return for 7912. They f i led separately on

the same return and noted thereon that their  per iod of New York residence was
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from January 1, 1972 to July 6, 1972. They reported "Total  New York Income" of

$ 8 7  , 2 2 3 . 0 A .

2. Pet i t ioners f i led joint  New York State income tax nonresidenL returns

for  1973 and,  7974 repor t ing  "Tota l  New York  Income"  o f  $9 ,794.00  fo r  1973 and a

l o s s  o f  $ 6 , 9 9 6 . 0 0  f o r  1 9 7 4 .  T h e  1 9 7 3  r e t u r n  i n d i c a t e d  t a x  d u e  o f  5 1 3 5 . 7 6  a n d

t-he 1974 return indicated no tax was due. The record is not c lear concerning

the  da te  on  wh ich  pe t i t ioners  f i led  the  1973 re tu rn .

3 .  0 n  J a n u a r y  2 4 , 1 9 7 7 ,  t h e  A u d i t  D i v i s i o n  i s s u e d  a  N o t i c e  o f  D e f i c i e n c y

against pet i t ioner Solange landau showing a personal income tax def ic iency of

$584.03  p lus  in te res t  o f  $165.48  fo r  L972.  A  Sta tenent  o f  Aud i t  Ad jus tment

issued on the same date provided the fol lowing explanat ion:

"Information submitted indicates that you did not def ini tely
and f inal ly abandon your New York domici le.  Therefore, you
are  cons idered a  New York  res ident  fo r  the  year  1972,  and
as  such r  you  are  taxab le  on  income f rom a l l  sources .

In  the  case o f  mines ,  o i l  and  gas  we l ls  and o ther  na tura l
gas  depos iLs ,  any  deduct ion  fo r  percentage dep le t ion  made
in arr iv ing at your total  Federal  incomermust be added on
L ine  2 ,  Page 1  o f  your  New York  re tu rn . r ' '

4 .  0 n  J a n u a r Y  2 4 , 1 9 7 7 ,  t h e  A u d i t  D i v i s i o n  i s s u e d  a  N o t i c e  o f  D e f i c i e n c y

against pet i t ioner Jean-Claude Landau showing a personal income tax def ic iency

of  $416.34  p lus  in te res t  o f  $490.78  fo r  the  7972 taxab le  year .  A  Sta tement  o f

Audit  Adjustments issued on the same date provided in addit ion to the explanat ion

descr ibed in  F ind ing  o f  Fac t  "3" ,  supra ,  the  fo l low ing :

"  The $2 ,865.00  acce le ra ted  deprec ia t ion  on  rea l  p roper ty
shown as an i tem of tax preference on your 1972 Federal
Forn 4625 (Computat ion of Minimum Income Tax) is also an
item of tax preference for New York State tax purposes, and

Pet i t ioner
deduct ion

Solange Landau
for  percentage

did not
deplet ion

chal lenge the
in  the  case

adding back of the Federal
o f  mines ,  o i l  and  gas  we l ls
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therefore, this i tem of tax preference has been included in
total  iLems of tax pSeference in computing 1972 New York
Min imum Income Tax . " -

5 .  0n  September  11  ,  7978,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

against pet i t ioners, Jean-Claude Landau and Solange Landau showing personal

income def ic ienc ies  o f  920,016.53  p lus  pena l ty  under  Tax  Law 5685(a) (1 )  and

in te res t  fo r  the  1973 tax  year  and $31790.85  p lus  in te res t  fo r  the  1974 tax

year .  The computa t ion  fo r  \973 a l lowed c red i t  fo r  tax  p rev ious ly  s ta ted  o f

$135.76 .  A t tached to  the  Not ice  o f  Def ic iency  was a  Sta tement  o f  Aud i t  Changes

which provided the fol lowing explanat ion:

rr lnformation submitted indicaLes that you did not def ini tely
and f inal ly abandon your New York domici le.  Therefore, you
are considered a resident of New York State for the ent ire
year 1973 and 1974, and as suchr you are taxable on income
f r o m  a l l  s o u r c e s . t t

The Statement of Audit  Changes also detai led the computat ions by which pet i t ioners'

persona l  income tax  de f ic ienc ies  were  de termined.

6 .  Pet i t ioner  Jean-Claude Landau was born  in  Par is ,  F rance on  March  29 ,

1923. A French ci t izen by bir th,  he became a United States ci t izen in August,

1944 when he was twenty-one years of age. For the next twenty-eight years,

un t i l  1972,  he  was a  res ident  o f  New York  S ta te .

7  .  Pe t i t ioner  So lange Landau was born  in  Par is ,  F rance on  March  9 ,  1935.

A French ci t izen by bir th,  she did not become a United St.ates ci t izen unt i l

1 9 8 2 .

B.  Pet i t ioners  were  mar r ied  on  Ju Iy  1 ,  1957 in  Par is ,  F rance.  The i r  four

chi ldren are United States ci t izens by bir th,  al though they also have dual

French ciLizenship since they were born of parents with French nat ional i ty.

2 
P"ai t ioner Jean-Claude Landau did not chal lenge ( i )  the treatment of
acce le ra ted  deprec ia t ion  as  an  i tem o f  tax  p re fe rence and ( i i )  the
adding back of the Federal  deduct ion for percentage deplet ion in the
c a s e  o f  m i n e s ,  o i l  a n d  g a s  w e l l s .



- 4 -

According to pet i t ioner Jean-Claude landau the language of the household was

" (m)a in ly  French" .

9. Pet i t ioner Jean-Claude Landau, a chemical engineer,  is carrying on the

successful  family business of manufactur ing and sel l ing diamonds. Jean-Claude

Landau test i f ied that rrwe would buy rough diamonds and cut them and pol ish them

and sel l  them at the wholesale Ievel" .  The family business was conducted in

New York City,  Antwerp, Belgium and Johannesburg, South Afr ica. hthi le Jean-Claude

Landau ran Lhe business in New York, his father,  Nathan David Landau, ran the

business in Antwerp. The business was conducted in var ious corporate forms. In

the United States, the corporat ions included Landau Consol idated Corporat ion

which bought rough cut diamonds, pol ished and sold them on the wholesale level,

and Union Diamond Company, Inc. which resold rough cut diamonds. In Belgium,

the family business was known as cont inental  Diamond company, s.A.

10 .  In  I972,  bo th  bus iness  and persona l  reasons  combined to  p rompt  pe t i t ioners

to move from New York City Lo Brusse1s, Belgium. Nathan David Landau died and

it  became necessary for pet i t ioner Jean-Claude Landau to take over the running

of the family business in Antwerp. In fact,  Jean-Claude landau test i f ied that.

even before the death of his father in Apri l ,  7972, he contemplated moving back

to  Europe in  o rder  to  ass is t  h is  fa ther  who "was about  e igh ty . . .  (and)  a l though

st i l l  act ive he obviously needed help",  and pet i t ioners in early 7972 had shown

the elderly Nathan David Landau the house in Uccle, Belgium which they intended

to purchase as their  home. According to Jean-Claude Landau, since there were

capable associates, Berham Reinhold and Jack Reigot,  to run the New York City

end of the business he rtseemed l ike the logical  person to carry on (the European

operat ion).  "  Convenient ly,  this business need harmanized with pet i t ioner

So lange Landau 's  des i re  to  re tu rn  to  Europe.  Jean-Claude Landau tes t i f ied  tha t
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his wife was very happy about moving to Europe since "she had always been more

comfortable in the French language and in the European environment."

11 .  Pet i t ioner  and the i r  four  ch i ld ren  moved to  Be lg ium on Ju ly  7 ,  1972.

12 .  On October  11 ,  7972,  pe t i t ioners  so ld  the i r  New York  C i ty  home,  a  ten

room duplex at 480 Park Avenue pursuanL to a conLract of  sale daLed August 24,

1972.  0n  January  3 ,  7913,  pe t i t ioners  so ld  the i r  surnmer  home,  " the  Hay lo f t " ,

in  Syosset ,  Long Is land,  pursuant  to  a  cont rac t  o f  sa le  da ted  October  25 ,  1972.
a

In 1972,- they bought a large home consist ing of twelve or thir teen rooms in

Ucc1e,  Be lg ium,  a  res ident ia l  suburb  o f  Brusse ls .4

Peti t ioners did retain a two and a half  room apartment at 480 Park Avenue

in New York City.  I t  was on the same landing as the duplex which they sold but

faced the back of the bui lding and had no view. Pet i t ioner Jean-Claude Landau

test. i f ied that he retained the apartmenL because he needed a place to stay on

his business tr ips to New York and had determined that the maintenance fees on

the apartment.  were lower than the rates at a sui table hotel  and because the

real estate market was soft  at  the t ime he moved from New York, which impeded a

sa le  o f  the  apar tment .

13. Pet i t ioners moved their  furni ture from their  sunmer house and the Park

Avenue duplex to their  new home outside of Brussels.  Pet i t ioner also sold

Arthough pet i t ioners apparent ly did not move into the house in Uccle
unt i l  September, 7972, they had decided to purchase the part icular house
in  ear ly  7972.  Jean-Claude landau tes t i f ied  tha t  pe t i t ioners  l i ved  in
such house for al l  of  the years they resided in Belgium "except the f i rst
few weeks when the house was not ready for occupat ion yet."

Although the family business was centered in Antwerp, pet i t ioners chose
to  res ide  in  Ucc le ,  a  res ident ia l  suburb  o f  Brusse ls ,  w i th in  commut ing
distance of Antwerp, s ince pet i t ioners want.ed their  sons to attend French
schools,  and French is the predominant language spoken in Brussels whi le
Antwerp is exclusively Flemish.
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their  car in 7972 and eventual ly purchased three cars whi le } iv ing in Belgium.

Jean-Claude Landau ob ta ined a  Be lg ian  dr iver rs  l i cense.

14. After moving t .o Belgium, pet i t ioners joined a synagogue in Brussels

and Jean-Claude Landau jo ined var ious  Be lg ian  bus iness  and soc ia l  o rgan iza t ions .

15. PeLit ioners paid personal income taxes in Belgium during the years at

issue, and they did not take advantage, according to Jean-Claude Landau, of

' rcer ta in  tax  benef i t s  ava i lab le  to  temporary  res idents ' r .

76 .  Pet i t ioner ,  dur ing  the  years  a t  i ssue,  had c lose  re la t i ves  l i v ing  in

Paris,  France and according to pet i t ioner Jean-Claude landau had no close

relat ives l iv ing in the United States.

77. During Lhe years at issue, pet i t ioners spent less than thir ty days per

year in the State of New York.

18 .  Inc luded in  pe t i t ioner 's  b r ie f  a re  p roposed f ind ings  o f  fac t ,  a I I  o f

which have been incorporated into this decision with the except ion of proposed

f i n d i n g s  o f  f a c t  1 3 ,  1 9 ,  2 2 r  2 3 , 2 5 r  2 6 , 2 8 r  2 9 , 3 I , 3 4  a n d  3 5  w h i c h  w e r e

deemed unnecessary  fo r  the  dec is ion  in  th is  mat te r .  A lso  inc luded were  proposed

f indings of ul t imate fact which have not been included herein except for

f i n d i n g  3 9 .  F i n d i n g s  3 6 , 3 7 , 3 B  a n d  4 0  a r e  c o n c l u s i o n s  o f  l a w .

CONCTUSIONS OF IAW

A.  That  Tax  Law 9605(a)  p rov ides  as  fo l lows:

"Resident Individual.  A resident individual means an
ind iv idua l :

(1) who is domici led in this State unless he maintains no
permanent place of abode in this State, maintains a permanent
place of abode elsewhere, and spends in the aggregate not
more than thir ty days of the taxable year in this State, or

(2) who is not domici led in this State but maintains a
permanent place of abode in this state and spends in the
aggregate more than one hundred eighty-three days of the
taxab le  year  in  th is  s ta te ,  un less  such ind iv idua l  i s  in
the armed forces of the United States during an induct ion
p e r i o d . t t
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B. That to effect.  a change of domici le,  there must be an actual change in

residence, coupled with an intent ion to abandon the former domici le and to

acqu i re  another .  Mat te r  o f  l , r l i l l i am H.  Fr iese l l  and Susan \ { .  F r iese l l ,  S ta te

Tax Commiss ion ,  September  8 ,  1982.

C. That pet i t ioners have sustained their  burden of proof under Tax Law

sect ion 689(e) to show that on JuIy,  7972 they changed their  domici le to

Belgium. In JuIy,  1972 they establ ished a new residence in Belgium with an

intent ion to abandon their  former domici le in New York City.  fn addit ion, the

f indings of fact,  herein, support  a conclusion that pet i t ioners intended to

make their  f ixed and permanent home in Belgium. See Matter of Arthur A. Borsei

and Joyce B.  Borse i ,  S ta te  Tax  Commiss ion ,  September  B ,  1982.  Fur thermore ,

since pet i t ioners spenL less than thir ty days per year in the State of New York

during each of the years at issue, they cannot be viewed as New York residents

under  Tax  Law $605(a) (2 ) .  There fore ,  pe t i t ioners  were  no t  res idents  o f  New

York for income tax purposes after their  move to Belgium in July,  1972.

D. That al though pet i t ioners were not required to f i le a resident personal

income tax return for the 1973 tax year,  they were required to f i le a t imely

nonresident.  personal income tax return for such year since they had income from

New York sources during 7973. Pursuant to Tax Law 9589(e) and Finding of Fact

I t2 t r ,  here in ,  pe t i t ioners  have no t  sus ta ined the i r  burden o f  p roo f  to  show tha t

their  fai lure to f i le a t imely 1973 personal income tax return on or before the

prescr ibed date for f i l ing htas due to reasonable cause. However,  the Audit

Divis ion is directed to recompute the amount of such penalty in conformity with

the determinat ion herein that.  pet i t ioners were not taxable as residents during

7 9 7 3 .
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E. That the pet i t ions of Jean-Claude landau and Solange Landau are

granted to the extenl provided herein and the Audit  Divis ion is directed to

recompuLe pet i t ioners'  l iabi l i ty taking into considerat ion their  change of

domici le and residence from New York to Belgium in July 1972.

DATED: Albany, New York

stP n I 1ae3
STATE TAX COMMISSION


