
STATE OF NEI{ YORK

STATE TAX CO},IMISSION

ln the Matter of the Petition
o f

hlilliarn B. Kremens

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Personal fncome
Tax under Article 22 of. the Tax Law for the Years
1973 ,  1974  &  1975 .

AFFIDAVIT OF MAIIING

State of New York
County of Albany

_ Conqie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over- 18 years of age, and that on the
28th day of September, 1983, she served the within notice of Decision by
cert i f ied mail upon Lri l l iam B. Kremens, the petit ioner in the withln
proceeding, bV enclosing a true copy tfrereof^ in a securely sealed postpaid
wrapper  addressed as fo l lows:

Wil l iam B. Kremens
5 Saddlerock Court
Silver Spring, MD 2A902

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set.
of the petit ioner.

Sworn to before me this
28th day of  Sept ,ember,  1983.

'/l

--{-:., ,-, t' . r.f-/,

AUIHORIZTD TO APTISISTER
OATIiS PLASUAI{T 10 TAN IAW
SECTION r?4

that the said addressee is the petit ioner
forth on said wrapper is the last known address

) )



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 28,  1983

Wil l iam B. Kremens
5 Saddlerock Cour t
Silver Spring, MD 20902

Dear Mr.  Kremens:

Please take not ice of  the Decis ion of  the State Tax Commiss ion enclosed
herewith.

You have now exhausted your r ight of review at the administrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be insti tuted under
Article 78 of the Civi l  Practice law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, wilhin 4 months from the
dale of  th is  not ice.

Inquir ies concerning the computation of tax due or refund al lowed in accordance
wi th th is  dec is ion mav be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Lit igation Unit
Building ii9 State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc : Taxing Bureau's Representative



STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

WILLIAI'{ B. KREMENS

for Redetermi-nation of a Deficlency or for
Refund of Personal Income Tax under ArtLcLe 22
of the Tax Law for the Years L973, 1974 ar.d
1 9 7 5 .

DECISION

Peti t ioner,  Wll l iam B. Kremens, 5 Saddlerock Court ,  Si lver Spring, Maryland

2O9O2, f t led a pet i t lon for redeterminat ion of a def ic iency or for refund of

personal lncome tax under Article 22 of the Tax Law for the years 1973' 1974

and 1975 (Fi le No. 2393L),

A smal l  c laims hearing was held before Carl  P. I , I r ight,  Hearing Off icer,  at

the off lces of the State Tax Conml-ssion, Two World Trade Center,  New York, New

York, on August 5, 1981 at 2:45 P.14. Pet l t ioner Wll l ian B. Kremens appeared

pro se. The Audit Dlvlsion appeared by Ratph J. Vecchio, Esq. (Alexander

W e i s s ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

I. Whether the pet i t ionerts home in Maryland constLtuted a regular place

of business of the partnershlp outside of New York State durlng said years.

I I .  I ' Ihether pet i t ioner,  a nonresldent,  is ent l t l -ed to al locate hls distr lbu-

tive share of partnership income for the years 1973, 1974 and. 1975, as lncome

for sources outside New York State.

FINDINGS OF FACT

1 .

the

Pet i t loner  d id not

years 1973 through

fl le New York State nonresldent lncome tax returns

1 9 7 5 ,for
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2. 0n March 15, L978, the Audit  Divis lon lssued a Statement of Audit

Changes against pet i t ioner,  lmposlng lncome tax due for 1973, L974 and 1975, on

the grounds that based on prlor years the full distributive share of lncome

from Wardrop, Kremens & Jaffe was determined to be reportable for New York

State tax purposes; therefore, dLstr ibut lve shares of Lncome from such partnership

for the years ci ted above are also deened reportable in ful1 for New York State

tax purposes. Accordingly,  the Audit  Divls ion issued a Not ice of Def lc iency to

pet i t ioner on Apri l  4,  1978 assert ing income tax of $4,095.63, plus penal- ty of

$1 ,741.08  (pursuant  to  sec tLons  685(a) (1 )  and 685(a) (2 )  o f  the  Tax  Law)  and

i n t e r e s t  o f  $ 1 , 0 7 8 . 7 3  f o r  a  t o t a l  d u e  o f  $ 6 , 9 1 5 . 4 4 .

3. Fron 1954 to 1962, the partnershlp of Wardropr Kremens & Jaffe operated

an accounting partnershlp whlch shared profits and losses equally. Subsequent

to 1962, each partner collected his own fees frorn the clients whlch he serviced,

with the except ion of a few Large cl ients whose fees they shared. Each partnerrs

share of expenses hras separately computed and each would contrlbute to the

def ic i t ,  i f  any, of  expenses in excess of thelr  shared fees.

4. EffectLve March 1, 1968, the fol lowlng amendments were made to the

partnershlp agreement in anticipation of petitLonerrs rnoving to Maryl-and.

a. The firm was to continue operating as Wardrop, Kremens & Jaffe,

but no expenses of the accountlng office l-ocated ln South Hempstead, New

York, would be chargeable to pet i t ioner,  Wil l ian B. Kremensl except for

any direct expenses whlch he lncurred.

b. The firrn was to contlnue to flle partnershlp lncorne tax returns on

the basLs of a fiscal year endlng January 31, and each partner ltas to be

ent i t led to a copy of the partnership tax return.
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c. W11-11am B. Kremens renounced all- interest in any personal property

located at the account lng off lce ln South Henpstead.

d. Should any third party seek redress or obtain a money judguent

ar is ing out of any act ln the pract ice of account ing, the partner who

caused the wrongful act personally agreed to indennlfy and to hoLd harmless

the remaining two partners.

5 .  Dur ing  1968 pe t i t ioner ts  ma jor  c l len t ,  J lm Swezey,  Inc . ,  re loca ted  l t s

offlce to the Stat,e of Maryland. PetLtioner moved to Maryland so that he could

service thls maJor cl ient.  Pet l t ioner also became an employee of thls cl ient '

performi-ng servlces which were not connected wlth partnership business.

Partnership f i les relat ive to pet l t ionerts cl ients,  r tere removed from the New

York office and relocated to his home office in Maryland. The petitioner

further removed from the New York office furnl-ture to relocate in his home

off ice in Maryland. The pet i t loner dld not hold hlnself  out to the publ lc

because he had moved to Maryland just to service Jim Swezey, Inc. which took a

major i ty of his t ine. The local New York cl lents previously serviced by

petitioner were turned over to the remalning partners.

6. The vast major i ty of the lncome which was attr ibutable to pet i t ioner

and reported on the New York State partnership return was fron Jim Swezeyr

Inc., for accounting servlces rendered by hfun in Maryland. The renalning

income came from tax preparation of a few clients whlch he had whl1e working in

New York and which he servl,ced from his home office ln Maryland during the

years at issue.

7. Pet i t ioner nas a New York State l lcensed cert l fLed publ lc accountant

with reciproclty in Maryland.
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8. The managing partner, John W. I{ardrop, Jr. r prepared the partnership

income tax returns from informatlon furnished by the lndlvtdual partners.

Pet l t loner WiLl ian B. Kremens submitted a l ist  to the partnership of al l  the

Maryl-and expenses which he paid and fees whlch he earned ln Maryland. The net

amount of these fees and expenses represented the pet l t ionerrs distr ibut ive

share fron the partnership. However, the New York partners had no obllgatlons

or responslbi l - i t les for expenses lncurred by the pet i t loner.  Nor dld the New

York partners have any rights or lnterest in the fees earned by the petitioner.

The fees were deposited ln hls bank aceount in Maryland. None of !1r. Kremenst

fees were deposited in the New York partnership account. The income of the

partnership reflected the combined income and expenses of the indlvldual

partners, lncluding petitlonerts income and expenses from his Maryland sources.

9. The managing partner sent a copy of the Federal- partnershlp income tax

return to pet l t ioner,  but would not send a copy of the New York State partnership

return since he assumed that petitioner would be filtng the approprLate Maryland

returns.

10. The pet l t ioner contended that the Audlt  Divis lon's rel lance on the

decision In the Matter of Edmund E. Harvey dated October 6, 1978 tn his case ls

nisplaced. He nade thls argument on the ground that Eduund E. Ilarvey received

a guaranteed paynent in one year and a percentage distribution from the partnership

in the next year regardless of the prof i t  or loss of the Distr ict  of  Colunbla

office whereas in his case the petitioner received no guarantees of income from

the partnership since he renounced all int.erest of any fees earned by the

partnership in New York. Petitioner therefore concluded that lf he earned

nothlng ln Maryland his lncome from the partnershlp woul-d be nothing.
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11. The pet i t loner argued that New York State is taxl-ng his distr lbut lve

share of the partnership lncome because of an erroneous tax fil-lng by a partner

of Wardrop, Kremens & Jaffe over whom he, pet i t ioner,  had no control .  He al-so

argued that wtren the nanaging partner filed the New York State partnership

return, he falled to all-ocate lncome to the State of Maryland because the

partnership is exempt from unlncorporated business taxes.

12. The pet l t ioner further argued that i f  ln fact his hone off ice did not

constitute a regular place of business of the partnership during the years in

question, then the partnership of Wardrop, Kremens & Jaffe could not have had a

gross income from cllents located ln the State of Maryl-and, who were serviced

from an office in Maryland, whose fees were deposit in a bank account ln

Maryland, and who did not have sites of any kind in the State of New York.

Petitloner therefore reasoned that lf New York State considered thls income

from the servicing of this Maryland client to be Wardrop, Kremens & Jaffee

lncome, then it must necessarily follow that it was earned out of a Wardrop'

Kremens & Jaffe offlce in Maryland.

13. Pet i t ionerrs Federal  adlusted gross incomes for the years L973, L974

a n d  1 9 7 5 ,  w e r e  $ 4 2 , 7 3 5 . 0 5 ,  $ 4 8 , 7 5 2 . 8 0  a n d  $ 7 6 , 1 1 1 . 9 5  r e s p e c t i v e l y .  H l s  N e w

York itemized deductions before the liurltation percentage r^tas applled were

$5,337.17 ,  $61040,06  and $7 ,225.06  fo r  the  years  L973,  1974 and 1975 '  respec t lve ly .

Petitioner is also entltled to four exemptions for 1973 and. 1975 and three

exemptions for I974.

14. On Septenber 28, L979, the New York State Tax Conmission rendered a

decision holding that pet i t l ,onerfs total  dlstr ibut ive share of partnership

income from Wardrop, Kremens & Jaffe for the years 1969 through 1972 was

reportable to New York State.
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CONCLUSIONS OF LAW

A. That petitloner moved to Maryland primaril-y to service a major client

of Wardrop, Kremens & Jaffe.  Neither pet i t ioner nor the partnership held

themselves out to the publ ic as dolng business from the oft lce in pet i t lonerts

home. While the office may have been used by petitioner ln performing some

servlces on behalf of the partnership it did not constitute a regular place of

business fron whlch the partnershlp reguJ-arly and systematicaLly carried on lts

affairs within the meaning and lntent of section 632(c) of the Tax Law and 20

NYCRR 131.10 and 131,1. (See Matter of the Pet i t ion of Ralph G. and Anna N.

Thomson,  S .T .C.  January  24 ,  L979)

B. That the New York adjusted gross income of a nonresldent partner

includes hls distrlbutive share of all- items of partnership lncomer gainr loss

and deductions entering lnto his Federal adjusted gross income to the extent

such items are derLved from or connected wlth New York sources. [20 NYCRR

1 3 4 . 1 ( a )  I  .

C. That si-nce the partnership dld not malntaln an offiee outside New York

State lt had no basis upon whi-ch to alLocate income to sources outside New York

State and pet l t ioner is not ent i t led to al locate his distr lbut lve share of

partnership income. Gr.mf" 15 A.D. 2d 208).

D. That pet i t ioner,  Wil- l - ian B, Kremens, had reasonable cause for fai l ing

to f i le New York State nonresident returns for L973, I974 and, L975; therefore,

the penalt ies imposed pursuant to sect ions 685(a)(1) and 685(a)(2) of the Tax

Law are waived.

E. That the petltlon of Wllltam B. Kremens ls further granted to the

extent of reducing his New York taxable lncome by allowing the proper New York

itemized deductions and exemptions, in accordance wlth Findl-ng of Bact rr13rr.
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F. That the Audit  Divls ion is hereby directed to nodify the Not ice of

Def ic iency issued on March 15, 1978, to the extent indicated in Concluslons of

Law rrDtr and ttEtt; and that except as so granted, the petition of t' l l l-l ian B.

Kremens is in all other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

SEP 2 B 1983
PRESIDE}IT

\i,N'\----


