
STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of
o f

Joseph M.

the Pet i t ion

Kraft AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax law for the Year
1977 .

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 10th day of August,  1983, she served the within not ice of Decision
by cert i f ied mai l  upon Joseph M. Kraft ,  the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Joseph M. Kraft
85  Eas t  End Ave.
New York, NY 10028

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United Stat.es Postal  Service within the State of New York.

That deponent.  further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to  be fo re  me  th i s
day  o f  Augus t ,  1983 .

Ailiiif-rri . ;,il) T0 ADMINISTEft
OAI'IIS PURSU,ANT TO TAX IAW
SEUi  IO I ]  1  ' , ,



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

August  10,  1983

Joseph M. Kraft
85  Eas t  End Ave.
New York, NY 10028

Dear  Mr .  Kra f t :

Please take not. ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right
PursuanL to  sec t ion(s )  690 o f  the
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i l  Prac t ice
Supreme Court of  the State of New
date  o f  th is  no t ice .

of review at the administrat ive level.
Tax law, any proceeding in court  to review an
Commission can only be inst i tuted under

Law and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Building /f9 State Campus
Albany, New York 72227
Phone / i  (518) 457-2070

Very truly yours,

STATE TAx COMMISSION

cc :  Pet i t ioner 's  Representa t ive

Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the l{atter of the Petition

o f

JOSEPH M. KRAFT

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Arlui-cLe 22
of the Tax law for the Year 1977.

DECISION

Pet i t ioner ,  Joseph M.  Kra f t ,  85  Eas t  End Avenue,  New York ,  New York  10028,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the year 7977 (Fi le No. 29778).

A smal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  September  17 ,  1982 a t  10 :30  A.M.  Pet i t ioner  appeared pro  se .  The

Aud i t  D iv is ion  appeared by  Pau l  B .  coburn ,  Esq.  (Paut  le febvre ,  Esq. ,  o f

c o u n s e l ) .

ISSUE

Whether the Audit

c la imed by  pe t i t ioner

Divis ion properly disal lowed the

for alimony payments made to his

adjustment to income

former spouse.

FINDINGS OF FACT

1. Pet i t ioner herein, Joseph M. Kraft ,  changed his domici le and residence

from the State of New Jersey to the State of New York effect ive December 1,

7977 .  To ref lect this change in resident status, pet i t ioner t imely f i led a

1977 New York State Income Tax Nonresident Return covering the period of his

nonresidence and a 1977 New York State fncome Tax Resident Return covering the

per iod  o f  h is  res idence.
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2. On his 1977 New York State nonresident income tax return petltioner

clained an adjustment to income of $10,185.00 for al inony paynents made to hls

former spouse. Pet i t ionerts former spouse was, dur lng the year at issue, a

resident of the State of New Jersey and she included said alimony payments as

lncome on her 1977 New Jersey income tax return.

3. On August 31, 1979, the Audit  Divis ion issued a Not ice of Def ic iency

to pet i t ioner for the year L977, assert ing that addit ional New York State personal

income tax  o f  $1 ,601.93  was due,  p lus  in te res t  o f  $187.27 ,  fo r  a  to ta l  due o f

$I1789.20. The Notice of Def lc iency was premised on a Statement of Audlt

Changes dated June 28, 1978 wherein the Audit  Divis lon disal lowed, to the

ex ten t  re levant  here in ,  the  $10r185.00  ad jus tment  to  income c la imed on pe t i t loner fs

1977 New York State nonresident lncome tax return. The explanatlon given on

the Statement of Audit  Changes was as fol lows:

"Allmony payments reported as adjustments on the Federal
return may not be included in computing the New York income
of  a  nonres ident . r t

4.  During the period that pet i t ioner was a nonresident of New York State'

January 1, L977 to November 30, L977, he earned total  wage income of $51'755.75'

of which $47 ,258.71 was derived from New York State sources. Total  income

earned by pet i t ioner in his nonresl-dent per iod consLsted almost excluslvely of

t h e  $ 5 1 , 7 5 5 . 7 5  o f  w a g e  i n c o m e .

5. Pet i t ioner argued that the al imony he was required to pay his former

spouse during his period of nonresidence was direct ly related to and connected

I^r i th his employment and, for thls reason, said paynents are properly considered

as being derlved from or connected with an occupation carried on in New York

S t a t e .
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CONCIUSI0NS 0F LA\rt

A. That the New York adjusted gross income of a resident individual is

his Federal  adjusted gross income for that year,  subject to the modif icat ions

specif ied by sect ion 6L2 of the Tax Law.

B. That the adjusted gross income of a nonresident individual is def ined

by sect ion 632(a)(t)  of  the Tax law as the net amount of income, gain, loss and

deduct ion enter ing into his Federal  adjusted gross income, derived from or

connected with New York sources. Income and deduct ions from New York sources

is  de f ined by  subd iv is ion  (b )  o f  the  same sec t ion ,  as  fo l lows:

" (1 )  f tems o f  income,  ga in ,  loss  and deduct ion  der ived  f rom or
connected with New York sources sha1l be those i tems attr ibutable to:

:t -,t :t

(B)  a  bus iness ,  t rade,  p ro fess ion  or  occupat ion  car r ied  on  in  th is
s t a t e .  t t

C. That al imony is not a deduct ion attr ibutable to a business, t rade,

profession or occupat ion carr ied on by pet i t ioner in this state within the

meaning and intent of  sect ion 632(b) (1) (B) of the Tax law.

D. That the pet i t ion of Joseph M. Kraft  is denied and the Not ice of

Def ic iency dated August 31, 1979 is sustained, together with such addit ional

interest as may be lawful ly due and owing.

DATED: Albany,  New York STATE TAX COMMISSION

AUii 1 0 1gg3

Conmissioner Friedlander dissents in accordance with his appended dissents in
matters of Iance J. Friedsam and Steven M. Goldrine dated }4arch L7, L982 and

COMMISSIONER

Irlovenber 9,

the


