
STATE OF NEW YORK

STATE TAX COMMISSION

:
o f

Reuben & Shulamit Klein :

for Redetermination of a Deficiency or a Revision :
of a Determination or a Refund of Personal Income
Tax under Art icle 22 of the Tax law for the Year i
1975 .

AI'FIDAVIT OF }IAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
28th day of September, 1983, she served the within notice of Decision by
cert i f ied mail upon Reuben & Shulamit Klein, the petit ioner in the within
proceeding, by enclosing a true copy thereof in a iecurely sealed postpaid
wrapper addressed as fol lows:

Reuben & Shulamit Klein
525 Winchester Ave.
Union, NJ 07083

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that
herein and that the address set forth
of the pet. i t ioner.

Sworn to before me this
28th day of September, 1983.

. /  4  t ' r
f  :  - i .4- { . . . - -  { ' ' ' t . ' . t . , , : ' t ' I

SUTHORIZED TO AOI{INIS?SR
0AIHS PlfisuAtrf r0 ltx lrrw
SECTION 174

the said addressee is the petit ioner
on said wrapper is the last known address



STATE OF NELI YORK

STATE TAX COMI'IISSION

ln the Matter of the Petition
o f

Reuben & Shulamit Klein

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax I,aw for the Year
1975 .

AI'FIDAVIT OF MAIIING

State of New York
County of Albany

_ connie Hagerund, being duly sworn, deposes and says that she is an
employee of the State Tax Comrnission, over 18 years of age, and that on the
28th day of Sept.ember, 1983, she served the within notice of Decision by
certified mail upon Melvin Meyer the representative of the petitioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid lrrapper addressed as fol lows:

Melvin Meyer
4L  E .  42nd  S t .
New York, NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos-t_ off ice or off icial depository) Lnde? the- exi lusive care and cuiiody of
the united states Postar service within the state of New York.

_ _ That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
28th day of September, 1983.

/  / , '  r \ / l
"J i , ' - ,  , r , ,  , / l * r , ' , , , :  ! )  ' /

AUIHONIZND TO ADIIII{ISTER
0ATHS PUnSUA.!{r T0 ?rx llan
sEsfr0$ 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 28,  1983

Reuben & Shulamit Klein
525 Winchester  Ave.
Union, NJ 07083

Dear  Mr .  &  Mrs .  K le in :

Please t .ake not ice of  the Decis ion of  the State Tax Commiss ion enclosed
herewith.

You have now exhausted your r ight of review at the administrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be insti tuted under
Article 78 of the Civi l  Practice law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, wit.hin 4 months from the
date of  th is  not ice.

Inquir ies concerning the computation of tax due or refund al lowed in accordance
wi th th is  dec is ion mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building i i9 State Campus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner '  s  Representat ive
Melvin Meyer
41  E .  42nd  S t .
New York,  NY 10017
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet l t ion

o f

REUBEN KLEIN and SHULAMIT KLEIN

for  Redeterminat ion of  a Def ic iency or  for
Refund of Personal Inocme Tax under ArtLcIe 22
of  the Tax Law for  the Year 1975.

DECISION

Peti t ioners, Reuben Klein and Shularni t  Klein, 525 Winchester Avenue,

Union, New Jersey 07083, f i led a pet i t ion for redeterninat ion of a def ic iency

or for refund of personal income tax under Article 22 of the Tax Law for the

year L975 (Fi le No. 25144).

A sural l  c laims hearing was held before Samuel Levy, Hearing Off lcer '  at

the off lces of the State Tax Cornmission, Two World Trade Center,  New York, New

York ,  on  June 19 ,  1981 a t  9 :00  A.M.  Pet i t ioner  appeared by  Melv in  Meyer ,

C.P.A. The Audit  Divis ion appeared by Ra1-ph J. Vecchio, Esq. (Thouras Sacca,

E s q . ,  o f  c o u n s e l ) .

ISSUES

I .  Whether  pet i t ioner  Reuben Kle in,  a nonresident ,  is  ent i t led to a l locate

part  of  h ls  earn ings to sources wi thout  New York State.

I I .  Whether  pet i t ioner ,  Reuben Kle infs  c la imed deduct ions for  employee

business expenses were ord inary and necessary and proper ly  substant ia ted.

FINDINGS OF FACT

l .  Pet i t ioners,  Reuben Kle in (now deceased) and Shulamit  Kle in,  h is  wi fe,

f i led a jo int  New York State nonresident  income tax return for  1975.  On sald

return pet i t ioner  Reuben Kle in indicated that  he worked a tota l  o t  236 days and

of  those days 141 were worked outs ide New York State.  He accordingJ-y a l located



-2 -

his earnings to sources within and without New York State. In addit ion,

pet i t ioner Reuben Klein clained deduct ions for employees business expenses of

$ 1 1 , 0 1 3 . 4 0 .

2 .  On December  15 ,  1978,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

against petitioners, Reuben Klein and Shularnlt Klein, asserting personal l-neome

t a x  o f  $ 2 , 6 0 1 . 9 8  p l u s  i n t e r e s t  o f  $ 5 9 0 . 1 9  f o r  a  t o t a l  o f  $ 3 r I 9 2 . L 7 .  T h e  N o t i c e

of Def ic iency rdas based on a Statement of Audit  Changes, Lssued under date of

September 12, 1978 disal lowing claimed al locat ion of wages and employee buslness

expenses because pet i t ioners fai led to submit inforrnat ion requested in let ters

sent to theur by the Audit  Divis ion under dates of Janury 4, 1978 and May 10,

1 9 7 8 .

3. During the year at issue, pet i t ioner

worked out of a New York State off lce of I ran

ttcorporat iontt)  as a salesman of f reight space

shipping freight to Iran.

Reuben KLein, a nonresident '

Overland Sales, Inc. (herelnafter

which he sold to companies

4.  Pet i t ioner  Shulani t  K le in test i f ied that  her  husband,  pet i t ioner

Reuben Klein traveled extensively throughout the Middle East, England and the

Un i ted  S ta tes  se l l i ng  f r e i gh t  space .

In support  of  her  test imony,  pet i t ioner  Shulamit  Kle in subrni t ted a work-

sheet  which she prepared indicat ing the number of  days pet i t ioner  Reuben Kle in

t raveled wi thout  New York State.  The number of  days pet i t ioner  Reuben Kle in

t raveled wi thout  New York was in some instances est imated by pet i t ioner  Shulamit

Kle in and,  in  other  instances she calculated the days based on hote l  b i l ls .

The worksheets indicated a tota l  o f  154 davs were worked outs ide New York

S t a t e .
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In  addi t ion,  pet i t ioner  Shulamit  Kle in submit ted copies of  hote l  b l l ls '

a i r l ine t icketsr  suto renta l  agreements and other  receipts which ref lected

to ta l  expend i t u res  o f  $10 ,916 .39 .  These  documen ts  i nd i ca ted  pe t i t i one r  Reuben

Kle in was outs ide New York State on business on at  least  56 days in  1975.

The Audi t  Div is ion conceded that  pet l t ioner  Reuben Kle in t raveled wi th in

and wi thout  the Uni ted States and d id in  fact  expend monies for  hote ls  and

travel .

5.  Pet i t ioner  Shulamit  Kle in was unable to obta ln anv ln fornat ion f rom

the corporat ion,  re1-at ive t .o  the nature of  her  husbandrs employment  as i t

terminated i ts  business somet ime in 1975 or  I976.  Fur ther ,  pet i - t ioner  Reuben

Kle in,  the par ty  who incurred expenses at  issue d ied Deceurber  I0,  1980.

CONCLUSIONS OF LAW

A. That any al-lowance elaimed for days worked outslde of New York State

must be based upon the performance of servlces which of necessity,  as dist l -n-

guished from convenience, obl igate the employee to out-of-state dut ies in the

serv ice  o f  h is  enp loyer  (20  NYCRR 131.16) .

B. That pet i t ioners have fai led to sustain the burden of proof iurposed by

sect ion 689(e) of the Tax Law to show that Reuben Klein worked outside New York

State for 141 days as claimed on their  return or 154 days as calculated in

worksheets subnit ted by Shularni t  Kl-ein.  Pet i t ioners have submitted suff ic ient

evidence to show that Reuben Klein worked outside New York State 56 days in

L 9 7 5 .

C. That pet i t ioners have sustained the burden of proof to show that

Reuben Klein i -ncurred business expenses of $10,916.39.

D. That the Audit  Divis ion is directed to modify the Not ice of Def ic iency

by recomputing petitioner Reuben Klein's New York source income on the basis of
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I
180- days worked within New York of the total  236 days worked and

Ehe business expense deductlon in Conclusion of Law ttC" allocated

in the same manner as Reuben Kleinfs income.

by

to

allowing

New York

E. That  the pet i t ion of  Reuben Kle in and Shulamit  Kle in is  granted to

the extent  prov ided in Concl -us lon of  Law t tDt t  and is  in  a l l  o ther  respects

den ied .

DATED: Albany, New York STATE TAX COMMISSION

SEP 2 8 1983

236 totaL days worked, less 56 days worked outside New York State.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Sepfember 28,  1983

Reuben & Shulamit Klein
525 Winchester Ave.
Union, NJ 07083

Dear  Mr .  &  Mrs .  K le in :

Please take not ice of  the Decis ion of  the State Tax Comniss ion enclosed
herewith.

You have now exhausted your r ight of review at the administrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be insti tuted under
Article 78 of the Civi l  Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of  th is  not ice.

Inquir ies concerning the comput.ation of tax due or refund al lowed in accordance
wi th th is  dec is ion mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building l l9 State Campus
Albany, New York 72227
Phone i l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner ts  Representat ive
Melvin Mever
41  E .  42nd -S t .
New York,  NY 10017
Taxing Bureaut s Representative
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the PetLt lon :

o f :

REUBEN KLEIN and SHULAIIIT ICEIN : DECISION

for Redetermlnation of a Deficiency or for :
Refund of Personal Inocme Tax under Article 22
of the Tax Law for the Year 1975. :

Petitloners, Reuben KLein and Shulamlt Klein, 525 Wlnchester Avenue,

Union, New Jersey 07083, f l led a pet i t ion for redeterminat lon of a def ic iency

or for refund of personal incoue tax under Artlcle 22 of the Tax Law for the

yeat L975 (Ft le No. 25L44),

A snal1 cLaims hearing was held before SamueL Levy, Hearing Officer, at

the offlces of the State Tax Counisslon, Two World Trade Center, New York' New

York, on June 19, l98l  at  9:00 A.M. Pet i t ioner appeared by Melvin Meyer '

C.P.A. The Audit  Dlvis ion appeared by Ralph J. Vecchlo, Esq. (Thomas Sacea,

E s q . ,  o f  c o u n s e l ) .

ISSUES

I. Whether pet i t ioner Reuben Klein, a nonrestdent,  is ent l t led to al locate

part of his earnlnge to sources without New York State.

I I .  tJtrether pet i t ioner,  Reuben Kleinfs claimed deduct ions for enployee

buslness expenses were ordinary and necessary and properly substant iated.

FINDINGS OF FACT

1. Pet i t ioners, Reuben KLein (now deceased) and Shulanit  Klein '  hls wife,

f i led a joint  New York State nonresldent income tax return for L975. On said

return petitloner Reuben Klein indicated that he worked a total of 236 days and

of those days 141 were worked outside New York State. He accordl .ngly al located
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his earnings to sources withln and without New York State. In addlt lon'

petitioner Reuben Klein claimed deductlons for employees business expenses of

$ 1 1 , 0 1 3 . 4 0 .

2. On Decenber 15, L978, the Audit  Divis ion issued a Not ice of Def lc lency

against petitioners, Reuben Klein and Shulanit Klein, asserting personal income

t a x  o f  $ 2 , 6 0 1 . 9 8  p l u s  i n t e r e s t  o f  $ 5 9 0 . 1 9  f o r  a  t o t a l  o f  $ 3 , L 9 2 , L 7 .  T h e  N o t l c e

of Deficlency rras based on a Statement of Audit Changes, issued under date of

Septeurber 12, 1978 dtsaLlowlng clained al locat lon of wages and employee buslness

expenses because pet i t ioners fai led to submit information requested in let ters

sent to then by the Audl-t Divlsion under dates of Janury 4, 1978 and May 10,

1 9 7 8 .

3. During the year at issue, pet i t ioner Reuben Klein, a nonresldent '

worked out of a New York state off ice of rran overland sales, rnc'  (herelnafter

"corporatlon") as a salesman of freight space which he sold to conpanies

shipping freight to Iran.

4. PetLt ioner Shulanlt  Klein test i f led that her husbandr pett t ioner

Reuben Klein traveled extensively throughout the Middle East, England and the

UnLted States seLl ing freight space.

In support of her testimonyr petitloner Shulamlt Klein submltted a work-

sheet whlch she prepared indicating the number of days petitioner Reuben Klein

traveled without New York State. The number of days petitioner Reuben Klein

traveled without New York was in some instances estimated by petitioner Shulamit

Klein and, in other instances she calculated the days based on hotel  bi l - ls.

The worksheets indicated a total of L54 days were worked outside New York

S t a t e .
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In addit ion, pet i t ioner Shulanit  KLein submitted coples of hotel  blLls,

air l ine t ickets,  auto rental  agreements and other recelpts which ref lected

total  expenditures of $10,916.39. These docunents indlcated pet l t ioner Reuben

Klein was outside New York State on business on at least 56 days in 1975.

The Audit Divlsion conceded that petitioner Reuben Kl-ein traveled within

and without the United States and did in fact exoend nonies for hotels and

travel.

5. Petitloner Shulanlt Kleln was unable to obtaln any Lnforoatlon from

the corporat lon, relat ive to the nature of her husbandts employurent as l t

termlnated lts business sometime in 1975 or 1976. Further, petltioner Reuben

KLein, the party who ineurred expenses at issue dted December 10, 1980.

CONCLUSIONS OF LAW

A. That any allowance clained for days worked outside of New York State

nust be based upon the perfornance of services which of necessity,  as dlst in-

guished from convenience, obligate the ernployee to out-of-state duties in the

serv ice  o f  h ls  employer  (20  NYCRR 13f .16) .

B. That pet i t ioners have fai led to sustain the burden of proof funposed by

sect lon 689(e) of the Tax Law to show that Reuben KLein worked outside New York

State for 141 days as clained on their  return or 154 days as calculated ln

worksheets submitted by Shularnit Klein. ?etitioners have submltted sufficlent

evidence to show that Reuben Kleln worked outside New York State 56 days in

1 9 7 5 .

C. That pet i t ioners have sustai .ned the burden of proof to show that

Reuben Klein lncurred buslness expenses of $10,916.39.

D. That the Audit  Dlvls ion ls dlrected to rnodlfy the Not ice of Def ic lency

by recomputLng pet i t ioner Reuben Kleinrs New York source income on the basis of
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1801 days worked rcithin New York of the total 236 days worked and by allowing

the business expense deduction ln Conclusion of Law ttCtt allocated to New York

ln the same manner as Reuben Kleinrs income.

E. That the petition of Reuben Klein and Shulanit Klein ls granted to

the extent provided in Conclusion of Law ttDtr and is in all other resPects

denied.

DATED: Albany, New York

$tP 2 8 1983
STATE TAX COMMISSION

I'  
236 total  days worked, less 56 days worked outslde New York State.




