
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Paul Kissinger

for Redetermination of a Deficiency or a Revislon
of a Determination or a Refund of Personal Incone
Tax under Article 16 and 22 ot the Tax Law for the
Y e a r s  1 9 5 9 ,  1 9 6 5 - 1 9 6 7  &  1 9 7 0 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Connie Hagel-und, being duly sworn, deposes and says that she is an
enployee of the Department of Taxation and Finance, over 18 years of age, and
that on the 24th day of June, 1983, she served the within not ice of Declsion by
cert i f ied mal l  upon Paul Kissinger,  the pet l t , ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed Postpaid wrapper
addressed as fol lows:

Paul Kissinger
30 El l lot  Road
Great  Neck '  NY 1102I

and by depositing same enclosed in a postpald properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the Unlted States Postal  Service within the State of New York.

That deponent further says that the said addressee Ls the pet i t loner
herein and that the address set forth on sald rrrapper is the last known address
of the pet i t ioner.

Sworn to before me this
24th day of June, 1983.

AUTTICRIZED TO ADMINISTER
OATTIS PIJRSUAN! T0 lAX IJAW
SECIION T74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 24, 1983

Paul Kissinger
30 E l l io t  Road
Great  Neck ,  NY 11021

Dear  Mr .  K iss inger :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the adninistrative level.
Pursuant to sect ion(s) 375 & 690 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Conmission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 90 days for
the Art ic le 16 matter ( tax year 1959) and within 4 months for the Art ic le 22
matter.  The t ime to commence an appeal starts with the f i l ing of this
not i .ce.

Inqui r ies concerning the computat ion of  tax due or  refund a l lowed in accordance
w i th  t h i s  dec i s i on  may  be  add ressed  to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igaLion Unit
Building /19 State Campus
Albany, New York 72227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pe t i t i one r '  s  Rep resen ta t i ve

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

PAUI, KISSINGER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic les
16 and 22  o f  the  Tax  Law fo r  the  Years  1959,
1965, 1966, 7967 and, 7970.

DECISION

refund or  c red i t  o f  persona l

7967 and 1970.

Pet i t ioner ,  PauI  K iss inger ,  30  EI I io t  Road,  Great  Neck ,  New York  11021,

f i led a pet i t ion for redeterminat ion of a def ic iency or refund of personal

income tax  under  Ar t i c les  16  and 22  o f  the  Tax  Law fo r  the  years  1959,  1965,

7966, 1967 and 1970 (Fi le No. 32124).

A  smal l  c la ims hear ing  was he ld  be fore  A l len  Cap lowa i th ,  Hear ing  Of f i cer ,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  November  9 ,  I9B2 aL  10 :00  A.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by

November 23, 1982. Pet i t ioner appeared pro se. The Audit  Divis ion appeared by

PauI  B .  Coburn ,  Esq.  (Anne Murphy ,  E"q .  ,  o f  counse l ) .

ISSUE

Whether pet i t ioner is

income tax for each of the

properly ent i t led to a

years  1959,  1965,  1966,

FINDINGS OF FACT

1.  On December  18  ,  1973,  Pau l  K iss inger  (here ina f te r  pe t i t ioner )  ,  la te

f i led New York State personal income tax returns for the years 7957 ,  1959, 1960,

1967,  1964,  1965,7966 and,  1967.  Such re tu rns ,  wh ich  were  f i led  on  mul t ip le

year forms, reported balances due or overpaJrments computed as fol lows:
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TAX PAYMENTS BATANCE DUE OVERPAYMENTYEAR

19571
1959  1
1e60  i
1961;
1964-
7965
7966
1967

-0 -

$112 .80
66 .7A
24 .80
80  . 84
87 .01

1 r7 .27
185 .53

$  14 .06
14 .01

$  14 .06
126.8r
52 .84
76 .43
79 .84
93 .55
87  . 72

208 .55

1957
1959
1960
7967
7964
7965
1966
1967

NET BALANCE DUE

6.s4

23 .02

$13 .86
8 .37
1  . 00

23 .55

Payments credited above represent taxes withheld by pet i t ioner 's employers.

2. In conjunction with the above returns petitioner subnitted payment of

$10.85 and a let ter wherein he explained the computat ion of such payment.

Pursuant to said let ter his payment was computed by offsett ing overpayments

aga ins t  ba lances  due as  fo l lows:

YEAR BAIANCE DI]E OVERPAYMENT

$  14 .06
14 .01

6 .54

23 .02

$13 .86
8 .37
1  . 00

23 .55

w
$l_0- J5

3. 0n June 1, 1973 pet i t ioner f i led a New York State Income Tax Resident

Return  fo r  the  year  1970.  0n  such re tu rn  h is  computed tax  o f  $314.79  was

reduced by  repor ted  prepayments  o f  $307.19 ,  y ie ld ing  a  ba lance due o f  $7 .60 .

Said prepayments were comprised of tax withheld of.  $276.01 plus a purported

es t imated tax  payment  o f  $31.18 .

4. 0n FebruarY 4, 7974 Lhe fncome Tax Bureau issued a Not ice and Demand

For Paynent of Income Tax Due for the year 1970 wherein tax of $31.18 was

assessed p lus  pena l ty  and inLeres t .

ss7.63

These years  a re  no t  a t  i ssue here in .
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5 .  0n  February  13 ,  7974 the  Income Tax  Bureau issued an  Assessment  o f

Unpaid Income Tax for the years 1957 and 1959 wherein the balances due for said

years ,  as  s ta ted  on  pe t i t ioner 's  re tu rns ,  rdere  assessed together  w i th  pena l ty

and in te res t .  Pe t i t ioner  was g iven c red i t  fo r  h is  payment  o f  $10.85  aga ins t

h is  1957 l iab i l i t y .

6.  0n February 13, 1974 the Income Tax Bureau issued a Not ice and Demand

For Payment of Income Tax Due for the years 1965 and 1967 wherein the balances

due fo r  sa id  years ,  as  s ta ted  on  pe t i t ioner 's  re tu rns ,  were  assessed together

w i th  pena l ty  and in te res t .

7,  0n February 13, 1974 the Income Tax Bureau issued a st .atement to

pet i t ioner with respect to his reported overpa)rment computed on his 1966

return. Said statement indicated:

"f  am sorry,  but the law does not permit  us to al low the refund
or credit  you claimed. There is a deadl ine for f i l ing for a refund
or  c red i t  and tha t  da te ,  shown above,  (Apr i1  15 ,  1970)  had exp i red
before you f i led. You should have f i led your claim within three
years  f rom the  da te  your  o r ig ina l  re tu rn  was f i led . "

B .  0n  March  21 ,  1975 pe t i t ioner  f i led  a  pe t i t ion  w i th  respec t  to  taxab le

y e a r s  1 9 5 7 , 1 9 5 9 ,  1 9 6 5 , 1 9 6 7  a n d  7 9 7 0 .  I n  r e s p o n s e  t o  s a i d  p e t i t i o n  t h e  f n c o m e

Tax Bureau issued a let ter to pet. i t ioner on July 30, 7975 wherein i t  stated

tha t :

"The pet i t ion which you f i led is not proper.

After not ices and demands for payment of income tax are issued,
for further review, these not ices musL be paid and formal claims for
refund, Forms IT-113x, must be f i led within two years from the date
of payment.  However,  in order to resolve the matter,  your f i le is
being forwarded to the Mineora Dist .r ict  of f ice for an informar
conference.  t r

9.  0n October 28, 7977 the Income

peti t ioner wherein i t  advised that his

pr io r  year  tax  l iab i l i t ies  as  fo l lows:

Tax Bureau issued a Statement Lo

refund for 7976 has been appl ied to



Year

1959
7965-7967
797 0

Amount
Outstanding

$s8 .62
65.42
80 .26

TOTAI NOW DIIE
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Less
Refund Applied

$s8 .62
65.42
26 .46

$s8 .  62
65 .42
66 .76

Current Balance
Including Penalty

And Interest

Pa id
Pa id

$s3 .80

s53 .80

to represent the payments

t.o the l iabi l i t ies

record  does  no t  d isc lose

10.  On November  26 ,7979,  pe t i t ioner  f i led  th ree  (3 )  fo rms IT-113X,  c la ims

for credit  or refund of personal income tax. Pursuant to said claims, refunds

were  reques ted  as  fo l lows:

Year
Amount of Refund
or  Cred i t  C la imed

1959
1965-1967
19  70

The refunds claimed for 1959 and 1965-1967 appear

cred i ted  f rom app l ica t ion  o f  pe t i t ioner 's  7976 re fund

outs tand ing  fo r  sa id  years .  Wi th  respec t  to  1970,  the

how the amount of refund claimed was determined.

11 .  Pet i t ioner 's  bas is  fo r  h is  re fund c la ims fo r

exp la ined on  such c la ims as  fo l lows:

1959 and 1965-7967 is

"Tax returns for the years 1957 thru 1967 were voluntar i ly f i led
and paid on my own ini t iat ive. 0verpayments on returns for the years
1960, 196I,  1964 and 1966, were not al lowed as a credit  against the
tax due for the other years. These claims for credit  were t imery
f i led  in  accordance w i th  sec t ion  687(a)  o f  the  Tax  law,  tha t  i s , "
w i th in  th ree  years  f rom the  t ime the  re tu rn  was f i red . . . "  More  than
the amount of the claims for credit  was paid I 'wi thin the three years
immedia tery  p reced ing  the  f i l i ng  o f  the  c la ims.  .  .  " .  ac tua l l y  on
1 2 /  1 4 / 7 3 . " '

H is  bas is  fo r  h is  re fund c ra im f i led  fo r  1970 is  s im i la r  in  na ture .

2 
Thi" is the

Finding of Fact
da te  pe t i t ioner  s igned a l l

i l 1 i l .
reLurns  f i led  as  spec i f ied  in
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72. 0n August 25, 1980 the Income Tax Bureau issued a formal not ice of

disal lowance wherein pet i t ioner 's claims for refund for the years 1959, 1965-7967

and 1970 were  d isa l lowed in  fu l l .

13. Pet i t ioner contended that the returns f i led for the years at issue

herein properly const i tute claims for credit  or refund.

CONCIUSIONS OF LAh'

A.  That  pe t . i t ioner 's

1965 and 7967,  as  weI I  as

not const i tute claims for

balance due rather than an

B.  ThaL sec t ion  374

par t  tha t :

re tu rns  f i led  December  18 ,  1973 fo r  the  years  1959,

h is  re tu rn  f i led  June 1 ,  1973 fo r  the  year  1970,  do

credit  or refund since each of said returns showed a

overpa)rment.

of Art ic le 16 of the Tax Law provides in pert inent

" I f  an  app l ica t ion  fo r  rev is ion  or  re fund,  in  a  fo rm prescr ibed
by the tax commission, be f i led with i t  by a taxpayer within two
years from the time of the fil ing of the return or the payment of
tax ,  wh ichever  i s  ear l ie r , . . . .  the  tax  commiss ion  may gran t  o r  deny
such appl icat ion in whole or in part  and may al low a credit  or
re fund.  .  .  . t t

C. That sect ion 374 of Art ic le 16 of the Tax law further provides that:

"For purposes of this sect ion a return f i led or a tax paid
before  the  las t  day  prescr ibed fo r  the  f i l i ng  o f  the  taxpayer ts
return shal l  be considered as f i led or paid on such last day, and any
tax actual ly deducted and withheld from an employee pursuant to
sect ion three hundred sixty-six of this chapter shal l  be deemed to
have been paid by him on the f i f teenth day of the fourth month
for lowing t .he close of his taxable year with respect to which such
tax  is  a l lowab le  as  a  c red i t . t r

D .  That  w i th  respec t  to  taxab le  year  1959 pe t i t ioner 's  c la im fo r  c red i t

or refund is t ime barred since such claim, f i led on November 261 7979, was so
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f i led more than two years from Lhe f i l ing of the return (December 18, 1973),

and more than two years from the payment of tax.3

E.  That  sec t ion  687(a)  o f  Ar t i c le  22  o f  the  Tax  law prov ides  in  per t inent

par t  tha t :

"Claim for credit  or refund of an overpayment of income tax
shal l  be f i led by the taxpayer within three years from the t ime the
return was f i led or two years from the t ime the tax was paid, which-
ever of such periods expires the later,  or i f  no return was f i led,
within two years from the t . ime the tax was paid. I f  the claim is
f i led within the three year period, the amount of the credit  or
refund shal l  not exceed the port ion of the tax paid within the three
years immediately preceding the f i l ing of the claim plus the period
of any extension of t ime for f i l ing the return. "

F. That sect ion 687 ( i )  of  the Tax Law provides in pert inent part  that:

"Any income tax withheld from the taxpayer during any calendar
year . . . .  sha l l  be  deemed to  have been pa id  by  h im on the  f i f teen th
day of the fourth month fol lowing the close of his taxable year with
respecL to which such amount const i tutes a credit  or pa5rment."

G.  That  w i th  respec t  to  taxab le  years  1965,  1967 and 1970,  pe t i t ioner rs

claims for credit  or refund are t ime barred since such claims, f i led on November 26,

1979, were so f i led more than three years from the t ine the respect ive returns

were  f i led  (December  18 ,  1973 fo r  the  1965 and L967 re tu rns ,  and June 1 ,  1973

for  Lhe 1970 re tu rn) ,  and more  than two years  f rom the  t ime the  tax  was pa id .4

3  
fgSg w i thho ld ing  tax  deemed pa id  Apr i t  15 ,  1960 pursuant  to  sec t ion  374 o f

Ar t i c le  16  o f  the  Tax  law.  Ba lance o f  tax  due fo r  1959 is  cons idered pa id  on
October  28 ,  7977,  when pe t i t ioner 's  1976 re fund was app l ied  to  1959 l iab i l i t y .

* 
tg65 withholding tax
1967 withholding tax
1970 wirhholding tax

Ba lances  o f  tax  due fo r  1965 and 7967,  and por t ion  o f  tax  due f rom 1970 are
cons idered pa id  on  0c tober  28 ,  I977,  when pe t i t ioner 's  1975 re fund was app l ied
to  the  ouLs tand ing  l iab i l i t ies  fo r  sa id  years .

deemed paid Apri l  15, 7966
deemed pa id  Apr i l  15 ,  1968
deemed pa id  Apr i l  15 ,  7977
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H.  That  pe t i t ioners  1966 re tu rn ,  f i l ed  on  December  18 ,  1973,  may be

treated as a claim for credit  or refund since such return showed an overpayrnent

o f  pe t i t ioner 's  tax  l iab i l i t y .

I .  That pursuant to sect ion 687 (a) of the Tax Law the amount of the

credit  or refund al lowable for 1966 shal l  not exceed the port ion of the tax

paid within the three years immediately preceeding the f i l ing of the claim

( r e t u r n ) .

J.  That since no taxes were paid by pet i t ioner for taxable year 7966

within the three years immediately preceeding the f i l ing of his claim (return),

no  re fund or  c red i t  i s  a l lowab le  fo r  L966.

K. That the pet i t ion of Paul Kissinger is denied and the formal not ice of

d isa l lowance issued August  25 ,  1980,  w i th  respec t  to  the  years  1959,  1965-7967

and 1970,  i s  hereby  sus ta ined.

DATED: Albany, New York

JUN 2 ] i9B3
STATE TAX COMMISSION

r-R-at;4x6-te^-
PRESIDENT


