
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Peter J. Kennv

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Period
7 / 1 / 7 7  -  6 / 3 a / 7 7 .

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
27th day of Apri l ,  1983.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of Apri l ,  1983, he served the within not ice of Decision by
cert i f ied mai l  upon Peter J.  Kenny, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Peter J.  Kenny
946 H igh  St .
Victor,  NY 14564

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuitody of
the united states Postal  service within the st .ate of New york.

AFFIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

AUTHORIZED TO INISTXR
OATHS PURSUANT
sncrr0N 174

T0 lAX IJAW



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

AprIL 27, 1983

Peter J.  Kenny
946 H igh  St .
Victor, NY 14564

Dear Mr. Kenny:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right
Pursuant to sect ion(s) 690 of the
adverse decision by the State Tax
Art ic le 78 of the Civi l  Pract ice
Supreme Court of the State of New
daLe o f  th is  no t ice .

of review at the adninistrat ive level.
Tax Law, any proceeding in court  to review an
Commission can only be inst i tuted under

Laws and Rules, and must be commenced in the
York, Albany County, within 4 months fron the

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone l1 (518) 457-2070

Very truly yours,

STATE TAX COMUISSION

Peti t ioner '  s Representat ive

Taxing Bureau's Representat ive



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

PETER J. KENNY

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArEicIe 22
of the Tax law for the Period January 1, Lg77
through June 30 ,  1977.

o f

o f

DECISION

Pet i t ioner ,  Peter  J .  Kenny,  946 H igh  St ree t ,  V ic to r ,  New York  14564,  f i led

a pet i t ion for redeterminat ion of a def ic iency or for refund of personal income

tax under Art ic le 22 of the Tax Law for the period January 1, 1977 through

June 30, 7977 (Fi Ie No. 32475).

A formal hearing was held before James Hoefer,  Hearing Off icer,  at  the

off ices of the State Tax Commission, One Marine Midland PLaza, Rochester,  New

York ,  on  August  20 ,  r9B2 aL  9 :00  A.M.  Pet i t ioner  appeared pro  se .  The Aud i t

D iv is ion  appeared by  Pau l  B .  coburn ,  Esq. ,  (Thomas sacca,  Esq. ,  o f  counse l ) .

ISSI]ES

I .  Whether  pe t i t ioner  i s  a  person who w i l l fu l l y  fa i led  to  co l lec t ,

t ruthful ly account.  for and pay over the New York State withholding taxes due

f rom Spez io  Genera l  Assoc ia tes ,  Inc .  and thus ,  sub jec t  to  a  pena l ty  equa l  in

amount to said past due corporate withholding taxes.

I I .  Whether the fai lure on the parL of the Audit  Divis ion to f i le a claim

in  Bankruptcy  Cour t  aga ins t  Spez io  Genera l  Assoc ia tes ,  Inc .  o r  a  c la im aga ins t

a  corpora t ion  wh ich  issued sure ty  bonds  fo r  Spez io  Genera l  Assoc ia tes ,  Inc . ,

precludes the Audit  Divis ion from proceeding against pet i t ioner individual ly.
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I I I .  l {hether the Not ice of Def ic iency dated August 25, 1980 was t imely

i s s u e d .

FIND]NGS OF FACT

1.  On August  25 ,  1980,  the  Aud i t  D iv is ion  issued a  Sta tement  o f  Def ic iency

to pet i t ioner,  Peter J.  Kenny, imposing a penalty,  pursuant to sect ion 685(g)

of the Tax Law, equal in amount Lo the unpaid New York State withholding taxes

due and owing  f rom Spez io  Genera l  Assoc ia tes ,  fnc .  (here ina f te r  "Spez io" )  fo r

the period January 1, 1977 t l r ' rough June 30, 1977. Said statement was issued on

the grounds that pet i t ioner was a person required to col lect,  t ruthful ly account

for and pay over said past due withholding taxes and that he wi l l fu l ly fai led

to  do  so .  Accord ing ly ,  on  August  25 ,  1980 a  Not ice  o f  Def ic iency  was issued

against pet i t ioner for the period January 1, 1977 through June 30, 1977 in the

a m o u n t  o f  9 9 , 1 8 0 . 7 1 .

2- During the period January 1, 1977 through June 30, 1977 Spezio had

approximately 60 to 70 employees working on var ious construct ion jobs in the

Rochester ,  New York  v ic in i ty .  Form IT-2103,  Reconc i l ia t ion  o f  Tax  Wi thhe ld ,

Semi -Month ly  F i le r ,  submi t ted  by  Spez io ,  ind ica ted  tha t  a  to ta l  o f  $9 ,180.71

of New York State income tax was withheld from i ts employees during the period

January 1, 1977 through June 30, 7977. Spezio did not pay over to the Department

o f  Taxat ion  and F inance the  $9 ,180.77  o f  tax  w i thhe ld  f rom i ts  employees .  Spez io

did not f i le the semi-monthly withholding tax returns (Forms IT-2101) for the

per iod  January  1 ,  1977 th rough June 30 ,  1977.

3. During the period at issue pet i t ioner Peter J.  Kenny was secretary-

t reasurer  o f  Spez io .  Pet i t ioner 's  p r imary  func t ion  or  du ty  fo r  Spez io  was o f

an  account ing  na ture ,  e .g .  ma in ta in  genera l  ledger ,  bank  reconc i l ia t ions ,



- 3 -

superv is ion  o f  a  sma1 l  o f f i ce  s ta f f ,  e tc .

nor  d i rec to r  o f  Spez io  and had no  vo ice  in

p r o c e s s .

Pet i t ioner lvas neither a stockholder

Spez io 's  po l i cy  o r  dec is ion  mak ing

4. Pet i t ioner was an authorized signatory on the corporate checking

account of Spezio and on numerous occasions signed corporate checks, including

payrol l  checks. Pet i t ioner did not have the independent authori ty to authorize

payment  to  c red i t .o rs .  0n  a  da i l y  bas is  pe t i t ioner  wou ld  p repare  a  l i s t  o f  a l l

creditors who were due payment and present said l ist  to Mr. Leo Spezio, president

and so le  s tockho lder  o f  Spez io .  Mr .  Spez io  wou ld  ins t ruc t  pe t i t ioner  as  to

wh ich  c red i to rs  were  to  be  pa id .  The l i s t  p resented  to  Mr .  Spez io  inc luded

the withholding taxes due New York State. Pet i t ioner had no authori ty to

deviate from or otherwise a1t.er the instruct ions received from Mr. Spezio.

5. 0n November 30 ,  1977, a plan was adopted for the complete l iquidat ion

and d isso lu t ion  o f  Spez io  Genera l  Assoc ia tes ,  Inc .  Sa id  p lan  prov ided fo r  the

establ ishment of a reserve fund suff ic ient to pay unpaid taxes and further

provided that i f  said fund proved to be insuff ic ient,  that any excess l iabi l i ty

was to  be  pa id  by  Leo Spez io .  A lso ,  the  p lan  prov ided tha t  a l l  corpora te

assets ,  sub jec t  to  a l l  l i ab i l i t i es ,  were  to  be  t rans fered  and ass igned to  leo

S p e z i o .

6 .  Leo Spez io  has  been he ld  persona l ly  l iab le  fo r  the  pas t  due Federa l

and New York State withholding taxes from Spezio. Mr. Spezio has entered into

a payment agreement with the Department of Taxat ion and Finance wherein the

withholding taxes due from Spezio and four related corporat ions are to be paid

i n  f u l I .
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7 .  Pet i t ioner  d id  no t  rece ive  a  sa la ry  d i rec t l y  f rom Spez io  bu t  d id

receive weekly wages of approximat.ely $400.00 from one of four related

corporat ions. The 1976 New York State Corporat ion Franchise Tax Report  f i led

by  Spez io  on  January  27 ,  1978 was s igned by  pe t i t ioner  as  secre tary - t reasurer .

B. 0n June 30, L977 Spezio f i led for bankruptcy under Ti t le 11, Chapter

11 of the United States Code. The Audit  Divis ion did not f i le a claim with the

Bankruptcy Court  for the withhotding taxes due from Spezio. Also, when Spezio

f i led for bankruptcy, i ts bonding company took over the remaining projects and

proceeded to pay al l  current and pre-exist ing debts. The Audit  Divis ion did

not f i le a claim with the bonding company for the withholding taxes due from

Spez io .  Pet i t ioner  asser ts  tha t  the  Aud i t  D iv is ionrs  fa i lu re  to  f i le  c la ims

has unduly prejudiced him and prevents the Audit  Divis ion from proceeding

against him individual ly.

CONCIUSIONS OF IALI

A.  That  pe t i t ioner  was no t  a  s tockho lder  in  o r  d i rec to r  o f  Spez io ,  was

noL involved in Spezio's decision and pol icy making process and did not have

the authori ty or capacity to make decisions as to what creditors and what taxes

were  to  be  pa id .  Pet i t ioner  was a  subord ina te  o f f i cer  whose ac t iv i t ies  were

subject to the dictates of t reo Spezi.o,  the president and sole stockholder of

Spez io .  Accord ing ly ,  pe t i t ioner  was no t  a  person requ i red  to  co l lec t ,  t ru th fu l l y

account for and pay over the New York State withholding taxes of Spezio for the

period January

subsec t ion  (g )

s02).

1 ,

o f

1977 through June 30, 1977 within the meaning and intent of

sec t ion  685 o f  the  Tax  Law (Sherwood v .  U.S. ,  246 E.  Supp.

B. That the remaining issues are rendered moot in l ight of  Conclusion of

L a w  I t A r t ,  s u p r a .



C.  That  the  pe t i t ion  o f  Peter

Def ic iency  da ted  August  25 ,  1980 is

DATED: Albany, New York

APR 8'r 'l9il3
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J.  Kenny is granted and the Not ice

hereby  cance l led .

STATE TAX COMMISSION

o f


