
STATE OT I{EW YORK

STATE TAX CO}IIfiSSION

In the Matter of the Pet i t ion
of

Stephen

for Redetermination of
of a Determinat ion or a
Tax under Art ic le 22 of
1 9 7 5  &  1 9 7 6 .

C. & Bel inda Kaye

a Defic iency or a Revision
Refund of Personal fncone
the Tax Law for the Years

AFFIDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 11th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Stephen C. & Bel inda Kaye, the pet i t ioners in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fol lows:

Stephen C. & Belinda Kaye
42 W.  70rh  Sr ,
New York, NY 10023

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
11 th  day  o f  May,  1983. fl Q,^rzL



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

M a y  1 1 ,  1 9 8 3

Stephen C. & Belinda Kaye
42 W. 70r.h Sr.
New York, NY 10023

Dear  Mr .  &  Hrs .  Kaye:

Please take not ice of the Decision of the State Tax Comnrission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 690 of the Tax law, any proceeding in court to review an
adverse decision by the State Tax Commission can only be instituted under
Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months fron the
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept, Taxation and Finance
Law Bureau - Litigation Unit
Albany, New York 12227
Phone /f (518) 457-2070

Very truly yours,

STATE TAX COI'IUISSION

cc: Pet i t ioner 's Representat ive

Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

STEPHEN C. KAYE AND BELINDA KAYE

for  Redeterminat ion of  a Def ic iency or  for
Refund of  Personal  Income Tax under Ar t ic les
22 and 30 of  the Tax Law for  the Years 1975
and  1976 .

DECISION

Pet i t loners,  Stephen C.  Kaye and Bel inda Kaye,  42 West  70th Street ,  New

York,  New York 10023,  f i led a pet i t ion for  redeterminat ion of  a def ic iency or  for

refund of  New York State personal  incone tax under Ar t ic le  22 of  the Tax Law

for  the years 1975 and 1976 and New York Cl ty  personal  income tax under Ar t ic le

30  o f  t he  Tax  Law fo r  t he  yea r  1976  (F i f e  Nos .  29904 ,  29905  and  29906 ) .

A smal l  c latms hear ing was held before Al1en Caplowai th,  Hear ing Of f icer ,

at  the of f ices of  the State Tax Commission,  Two Wor ld Trade Center ,  New York,

New York,  on Apr i l  27,  1982 at  10:45 A.M. Pet i t ioner  Stephen C.  Kaye appeared

p ro  se .  The  Aud i t  D l v i s i on  appea red  by  Pau l  B .  Cobu rn ,  Esq .  (Anna  Co le l l o ,  Esq . ,

o f  counse l ) .

ISSUES

I. trrlhether adjustnents

were ProPer.

I I .  Whether adjustments

proper .

made to var ious business and non-business expenses

made to reported capital gains and losses were

FINDINGS OF FACT

\

1 .  Pet i t ioners ,  S tephen C.

State Conbined Income Tax Return

timely f iled a combined Ner^r York

Kaye and Belinda Kaye, tirnely filed a New York

for the year 1975. For taxable year 1976 they

State Income Tax Resident Return with New York
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City Personal Income Tax. On each of said returns, Stephen C. Kaye, (hereinafter

pet i t ioner) reported business income from his law pract ice and real estate

act iv i t ies. The major port ion of Bel inda Kayers income was derived from the

receipt of  substant ial  div idends. I temized deduct ions claimed were al located

ent irely to Mrs. Kaye.

2. 0n December 29, 1979, the Audit  Divis ion issued a Statement of Personal

Income Tax Audit Changes to petitloner wherei-n, based on a Schedule of Audit

Adjustnents attached thereto, the fol lowing adjustments were made:

SCHEDULE C ADJUSTMENTS DISALLOIdED AS UNSUBSTA}ITIATED
197 5

ITEM ADJUSTMENT
Auto Rental
Insurance
Dues
Miscel laneous (other)
Addit ion Error On Return

Tota l
Capital  Loss -  Unsubstant iated

Total  Adjustment

Dues
Off ice Expense
Other Expense

Tota l
Capital  Loss -  Unsubstant iated

Total  Adjustnent

New York City Adjustment

r97 6

$  471 .00
247  . 00
232 .00

2 ,569 .00
130 .  00

$  342 .00
2 ,02L .00
1 ,986 .00

$3 ,649 .00
21 .00

3t6n0o

$4 ,349 .00

$5 ,796 .50

$5 ,796 .50

Accordingly,  
"  

Not ice of Def ic iency r . f ,as issued against pet i t ioner on February

14, 1980 assert ing addit ional New York State and New York City personal income

t a x  o f  $ 9 0 7 . 8 2  p l u s  p e n a l t y  a n d  i n t e r e s t  o f  $ 2 6 9 . 1 4 ,  f o r  a  t o t a l  d u e  o f  $ 1 , 1 7 6 . 9 6 .

Said penalty was imposed pursuant to sect ion 685(c) of the Tax Law for under-

papent of estimated tax.

3. 0n December 29, 1979, the Audit  Divis ion issued a Statement of Personal

Income Tax Audit Changes to Belinda Kaye wherein, based on a Schedule of Audit

Adjustnents attached thereto for each year at issue, the fol lowing adjustments

were made:
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r975
ITEM
Sales  Tax
Casua l ty  Loss
Home Off ice
Modi f i ca t ion  -  A l loca t ion  0 f  Cus tody  Fees

And Advisory Fees For Nontaxable Income
Rental  Expenses - Disal lowed As Personal

Total  Adjustment

r976
Capi ta l  Ga ins
Cap i ta l  Ga in  Mod i f i ca t ion
Short Term Gain -  Corrected
Sa les  Tax
Contr ibut ions
Travel -  Chari ty
Mod i f i ca t ion  -  A l loca t ion  Of  Custody  Fees

And Advisory Fees For Nontaxable Income
RenLal Expenses - Disal lowed As Personal

Total  Adjustment

ADJUST}MNT
$--6001d

100 .00
625 .A0

296 .00
1  ,368  .  00

$_2,989-_00

$  2 ,462 .00
757 .00

1  ,882  .  00
1  , 500  .  00

382 .00
100 .00

658 .00
2 ,982 .00

s  10 .723 .00

Accord ing ly ,  the  fo l low ing  no t ices  o f  de f ic iency  were  issued on  February  14 ,  1980.

(a )  For  19751 -  A" " . r t ing  add i t iona l  New York  S ta te  persona l
i n c o m e  t a x  o f  $ 4 6 1 . 0 8 ,  p l u s  p e n a l t y  [ s e c t i o n  6 8 5 ( c ) ]  a n d
i n t e r e s t  o f  $ 1 1 0 . 8 9 ,  f o r  a  t o t a l  d u e  o f  9 5 7 1 . 9 7 .

(b) Tor 19767 - Assert ing addit ional New York State and New
York  C i ty  persona l  income taxes  o f  $2 ,108.  16 ,  p lus  pena l ty
I s e c t i o n  6 8 5 ( c ) ]  a n d  i n t e r e s t  o f  9 7 6 4 . 3 6 ,  f o r  a  t o t a l  d u e
o f  g 2  , 8 7 2 . 5 2 .

4. Pet i t ioners executed a consent form extending the period for assessment

o f  1975 taxes  to  Apr i l  15 ,  1980.

5 . During the hearing pet i t ioners conceded those adjustments relat ive to

cap i ta l  ga ins  and losses  and a l loca t ion  o f  cus tody  and adv isory  fees .

6. During the year 1975 pet iLioner Stephen C. Kaye became

and commenced conduct ing his law pract ice from an off ice located

Avenue, New York City.  Addit ional ly,  pet i t ioner was engaged in

self-employed

at  535 Mad ison

real estate

1 
Th" Not ice

and the Not ice of
r976 .

of  Def ic iency  marked "1976"  i s
D e f i c i e n c y  m a r k e d  " 1 9 7 5 ,  I 9 7 6 " ,

p roper ly  app l i cab le  to  1975
is  p roper ly  app l i cab le  to
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brokerage ac t iv i t ies .  H is  bus iness  income,  as  repor ted  on  h is  Federa l  schedu les

C fo r  each year  a t  i ssue,  was  no t  b roken down between sa id  ac t iv i t ies .

7 .  P e t i t i o n e r ' s  c l a i m e d  " a u t o  r e n t a l ' r  e x p e n s e s  f o r  1 9 7 5  o f  $ 1 , 4 0 0 . 0 0

were al lowed to the extenL of $929.00, thereby yielding an adjustment of

$471.00 .  Pet i t ioner  o f fe red  no  ev idence wh ich  wou ld  war ran t  a l lowance o f  an

amount greater than that al lowed on audit .

B .  Pet i t ioner 's  c la imed " insurance"  expense fo r  1975 o f  $300.00  was

a l lowed Lo  the  ex ten t  o f  $53.00 ,  thereby  y ie ld ing  an  ad jus tment  o f  $247.00 .

PeLit ioner offered no evidence which would warrant al lowance of an amount

greater than that al lowed on audit .

9 .  Pet i t ioner 's  c la imed ' rdues"  expense fo r  1975 o f  $432.00  was a l lowed

to  the  ex ten t  o f  $200.00 ,  thereby  y ie ld ing  an  ad jus tment  o f  $232.00 .  Pet i t ioner

offered no evidence which would warrant al lowance of an amount greater than

tha t  a l lowed on  aud i t .

1 0 .  P e t i t i o n e r ' s  c l a i m e d  " o t h e r "  e x p e n s e s  f o r  1 9 7 5  o f  $ 3 r 8 6 6 . 0 0  w e r e

a l lowed to  the  ex ten t  o f  $1 ,297.AA,  thereby  y ie td ing  an  ad jus tment  o f  $2 ,559.00 .

He claimed that such expense was comprised of auLomobi le expenses, addit ional

o f f i ce  expenses  and var ious  expenses  l i s ted  in  h is  " journa l " .  Such journa l ,

wh ich  was submi t ted  in to  ev idence,  repor ts  pe t i t ioner 's  bus iness  cash rece ip ts

and disbursements for both years at issuel however,  i t  is highly i l legible and

is  no t  suppor ted  by  or ig ina l  documenta t ion  such as  b i l I s ,  rece ip ts  o r  checks .

11 .  Pet i t ioner  d id  no t  con tes t  the  1975 ad jus tment  fo r  "Add i t ion  Er ror  on

R e t u r n "  o f  S 1 3 0 . 0 0 .

L2 .  Pet i t ioner 's  c la imed "dues"  expense fo r  1976 o f .  $642.50  was a l lowed

to  the  ex ten t  o f  $300.50 ,  thereby  y ie ld ing  an  ad jus t rnent  o f  $342.00 .  Pet i t ioner

offered no evidence which would warrant al lowance of an amount greater than that

a l lowed on  aud i t .
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i 3 .  Pe t i t i one r r s  c l a imed  r ro f f i ce  expense t t  f o r

a l lowed to the extent  of  $979.00,  thereby y ie ld ing

Pet i t ioner  of fered no ev idence which would warrant

greater  than that  a l lowed on audi t .

L4.  Pet i t ionerrs c la imed I 'o ther t t  expenses for

a l lowed to the extent  of  $878.75,  thereby y ie ld ing

Pet i t ioner  of fered no ev idence which would warrant

1 9 7 6  o f  $ 3 , 0 0 0 . 0 0  w a s

a n  a d j u s t m e n t  o f  $ 2 , 0 2 1 . 0 0 .

allowance of an amount

1976 of.  i2,864.75 were

a n  a d j u s t m e n t  o f  $ 1 ' 9 8 6 . 0 0 .

allowance of an amount

greater than that al lowed on audit .

15. The general  sales tax deduct ion claimed for 1975 of.  $1,500.00 was

al lowed to the extent of $900.00, thereby yielding an adjustment of $600.00.

Pursuant to the audit workpapers, sai-d allowance was computed using the

Optional State Sales Tax Table provided by the Internal Revenue Servlce.

Pet i t ioner submitted a reeeipt evidencing a sales tax payment of $84.47 on

the purchase of an automobi le during said year.

16. The casualty or theft  loss deduct ion claimed for L975 of $100.00 was

disal lowed in i ts ent i rety.  No documentat j .on was offered to establ ish that

such loss had, in fact,  occurred. Furthermore, pet i t ioner test i f ied that he

' t lost the watch whi le working in the countryside" and that i t  t t fe l l  of f" .

17. The houre off ice deduct ion clained fox 1975 of 5725.00 was al- lowed to

the  ex ten t  o f  $100.00 ,  thereby  y ie ld ing  an  ad jus tment  o f  $625.00 .  Pet i t ioner

contended that he used a port ion of his bedroom for his real estate and lnvest-

ment act iv i t ies. He clairned that such space contained a desk and f i le cabinets.

Petitioner computed the amount clairned for this deduction by multiplying the

approximate square footage used by the going commercial  rate for of f ice space.

18 .  The ren ta l  expense ad jus tments  o f  $1 ,368.00  fo r  1975 and $2 ,982.00

for 1976 were made with respect to a brownstone owned and part ial ly occupi,ed
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by pet i t ioners. I t  was determined on audit  that 60 percent of the bui lding

was used for rental  income product ion purposes whi le the balance l i ras al locable

to personal purposes. The adjustments herein represent the disal lowance of

40 percent of the rental  expenses, exclusive of real  estate taxes and mortgage

in te res t .

19. Pet i t ioners occupied the f i rst  two f loors of the brownstone. The

third f loor and a port ion of the basement were used for rental  purposes.

Pet i t ioner contended that the amount claimed for repairs in L975 of.  $1,009.00,

was appl icable in l ts ent i rety to the rental  apartments. Documentat ion submitted

establ ished that only one repai-r  of  $286.20 was ful ly appl icable to the rental

por t ion .

20. For taxable year L976, pet i t ioner contended that the total  amount

c la imed fo r  pa in t ing  o f  $1 ,705.50  was app l icab le  in  i t s  en t i re ty  to  the  ren ta l

apartments; however,  documentat ion subnit ted does not support  this content ion.

2I.  The general  sales tax deduct ion claimed for L976 of.  $2,400.00 was

a l lowed to  the  ex ten t  o f  $900.00 ,  rhereby  y ie ld ing  an  ad jus tment  o f  $1 ,500.00 .

Pursuant to the audit workpapers, said allohrance was computed usi_ng the

Optional State Sales Tax Table provided by the Internal Revenue Service.

Pet i t i -oner contended that he is ent j - t led to c1aim, in addit ion to the amount

provided in said table, the sales tax paid for mater ials and suppl ies used in

renovat ing a house in the country.  He claimed that the renovat ion cost

approximately $75,000.00. Receipts were submitted indicat ing that dur ing 1976

the  to ta l  sa les  taxes  pa id  fo r  th is  purpose was $873.99 .

22 .  Cont r ibu t ions  c la imed dur ing  I976 o f  $1 ,335.00  were  a l lowed to  the

ex ten t  o f  $953.00 ,  thereby  y ie ld ing  an  ad jus tment  o f  $382.00 .  Dur lng  the

hearing'  Pet i t ioner substant iated such contr ibut ions to the ful l  extent

claimed.



23 .  Pe t i t i one r t s  c l a imed

disal lowed in i ts  ent i retv  on

re lates to h is  at tendance at

Side Montesor i  School  and the
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deduct ion of $100.00 for t t t ravel -  chari tyt t  l^ras

aud i t .  Pe t i t ioner  tes t i f ied  tha t  th is  expense

tr4Tenty five fund raising meetings of the West

tr{est Side Educat ional Trust.

CONCLUSIONS OF LAW

and

l l 5 l l

A. That the personal income tax imposed by Art ic le 30 of the Tax Law is

by its olim terms tied into and contains essentially the same provisions as

Art ic le 22 of the Tax Law. Therefore, in addressing the issues presented

herein, unless otherwise specif ied, al l  references to part icular sect ions of

Article 22 st:.aIL be deemed references (though uncited) to the corresponding

sec t ions  o f  Ar t i c le  30 .

B. That pet i t ioner has fai led to sustain his burden of proof required

pursuant to sect ion 689(e) of the tax Law to show that he is properly ent i t led

to greater t 'Schedule C" deduct ions for auto rental ,  insurance, dues, off ice

expense and rrother" expenses than those amounts al lowed on audit .  Accordingly,

the adjustments made to said deduct ions are hereby sustained.

C. That the adjustments to capital  gains and losses and custody

advisory fees are sustained as conceded by pet i t ioner (Finding of Fact

-su"rg.).

D. That the adjustment for t 'Addit ion Error on Returnrr is sustained

based on pet i t ionerts fai lure to contest same (Finding of Fact t t l1" 
-9gg.)

E. That the adjustment to rrsales taxi l  for 1975 of $600.00 is reduced

$84.47, said amount represent ing addit ional sales tax paid on the purchase

an automobi le.

by

o f
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F. That Internal Revenue Code sect ion f65(c) (3) provides that a deduct ion

is al lowable for:  f r losses of property not connected with a trade or business,

i f  such losses ar ise from f i re,  storm, shipwreck, or other casualty '  or f rom

thef t . "  Accord ing ly ,  s ince  pe t i t ioner rs  c la imed loss  in  1975 d id  no t  cons t i tu te

a casualty or theft ,  (Finding of Fact "16",  sulra) the adjustment disal lowing

such loss  is  sus ta ined.

G. That pet i t j -oner has fai led to sustain his burden of proof required

pursuant to sect ion 689(e) of the Tax Law to show that he is properly ent i t led

to a greater deduct ion for "home off icet ' than that al lowed on audit .  Accordingly

the adjustment to said deduct ion is sustained.

H. That the rental  expense adjustment for 1975 of.  $1,368.00 is reduced

t o  $ 1  1 2 5 3 . 6 0  ( F i n d i n g s  o f  F a c t  " 1 8 "  a n d  " 1 9 "  s u p r a ) .

I .  That the rental  expense adjustment for 1976 of.  $2,982.00 is sustained.

J .  That  the  ad jus tment  to  r rsa les  taxr r  fo r  L976 o f  $11500.00  is  sus ta ined

since the sales tax substant iated of $873.99 is less than the amount al lowed

per the sales tax table. Furthermore, there is no authori ty for c laiming sales

taxes paid on a house renovation in addition to the arnount allowable pursuant

to  the  sa les  tax  tab le .

K. That the adjustment to rrcontr ibut ions" for L976 of.  $382.00 is

cancel led. (Finding of Eact t t22tt  sutrs).

L.  That the adjustment to rr travel chari tyrr  for 1976 of.  $100.00 is cancel led.

M. That the pet i t lon of Stephen C. Kaye and Bel inda Kaye is granted to the

extent provided in Conclusions of Law t tEtt ,  rrHrt ,  t tKtt  and t t l , r t  supra, and except

as  so  gran ted ,  sa id  pe t i t ion  is ,  in  a l l  o ther  respec ts ,  den ied .
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he reby  d i rec ted

to be consistent

to nodi fy  the not ices of

wi th the decis ion rendered

N. That the Audit  Divi-s ion is

def ic iency dated February 14, 1980

here in .

DATED: Albany, New York

MAY 11 1983
STATE TAX COMMISSION

PRESIDM{T


