
STATE OF NEI,] YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Joseph A.  Kaye,  J r .

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
Law fo r  the  Years  1975 & 1976.

In the Matter of
o f

Charles

Pet i t ion

J. Kaye

for Redeterminat ion of a Def ic iency or for
of Personal fncome Tax under Art ic le 22 of
Law fo r  the  Years  1975 & 1976.

Refund
the Tax

tha t  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is the last known address

Refund
the Tax

AFFIDAVIT OF MAITING

State of New York
County of Albany

connie Hagelund, being dury sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 8th day of July,  1983, she served Lhe within not ice of Decision by
cert i f ied mai l  upon Charles J.  Kaye, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Char les J.  Kaye
5 3  A d m i r a l s  D r .  E .
W. Bay Shore, NY 11706

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui lody of
the united states Postal  service within the state of New york.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
8 th  day  o f  Ju ly ,  1983.

AUTHORIZED TO ADMINISTER
OATIIS PURSUANT TO IAX I,AI'II
SECTION I74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEIV  YORK 12227

Ju ly  8 ,  1983

Charles J.  Kaye
5 3  A d m i r a l s  D r .  E .
W.  Bay  Shore ,  NY 11706

Dear  Mr .  Kaye:

PIease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Bui lding i /9 State Campus
Albany, New York 12227
Phone i l  (s18) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive

Taxing Bureaut s Representat ive



STATE OF MI,J YORK

STATB TAX COMMISSION

In the Matter of the Pet i t ion
o f

Joseph A.  Kaye,  J r .

for Redeterminat ion of a Def ic iency or for
of Personal fncome Tax under Art ic le 22 of
Law fo r  the  Years  1975 & 7976.

Refund
the Tax

AFFIDAVIT OF MAII,ING
In the Matter of the Pet i t ion

o f
Charles J.  Kave

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
law fo r  the  Years  1975 & L976.

Refund
the Tax

that the said addressee is the pet i t ioner
forth on said r .erapper is the last known address

SLate of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department.  of  Taxat ion and Finance, over 18 years of age, and
that on the 8th day of July,  1983, she served the within not ice of Decision by
cer t i f ied  mai l  upon Joseph A.  Kaye,  J r . ,  the  pe t i t ioner  in  the  w i th in
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Joseph A.  Kaye,  J r .
16  Sandra  Dr .
D i x  H i l l s ,  N Y  L I 7 4 6

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and Lhat the address set
o f  the  pe t i t ioner .

Sworn to before me this
8th day of July,  1983.

AUTHORIZED TO ADMINISTER
OATHS PLIRSUANT T0 TAX IJAW
SECTION 17{



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

Ju ly  8 ,  1983

Joseph A.  Kaye,  J r .
16  Sandra  Dr .
D ix  H i l l s ,  NY 11746

Dear  Mr .  Kaye :

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Building /19 State Campus
Albany, New York 72227
Phone i /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureaut s RepresenLat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JOSEPH A. KAYE, JR.

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArLicLe 22
of the Tax Law for the Years 1975 and 1976.

In the Matter of the Pet i t ion

o f

CHARIES J. KAYE

for  RedeterminaLion of  a Def ic iency or  for
Refund of Personal Income Tax under Artic].e 22
of  the Tax law for  the Years 1975 and 1976.

Pet i t ioners ,  Joseph A.  Kaye,  J r . ,  16  Sandra  Dr ive ,  D ix

77746 and Char les  J .  Kaye,  53  Admi ra ls  Dr ive  Eas t ,  West  Bay

I7706,  f i led  pe t i t ions  fo r  redeterminat ion  o f  de f ic ienc ies

personal income tax under Art ic le 22 of the Tax Law for the

(Fi le Nos. 26370 and 26342).

DECISION

Hi l l s ,  New York

Shore, New York

or for refunds of

years 7975 and 7976

A consol idated snal l  c laims hearing was held before Al len Caplowaith,

Hearing Off icer,  at  the off ices of the State Tax Commission, Veterans Memorial

H ighway,  Room B-7 ,  Hauppauge,  New York  11787,  on  Jury  28 ,  lg lz  a t  10 :00  A.M.

Pet i t ioner  Joseph A.  Kaye,  J r .  appeared pro  se  and on  beha l f  o f  pe t i t ioner

char res  J .  Kaye.  The Aud i t  D iv is ion  appeared by  Pau l  B .  coburn ,  Esq.  ( I rw in

L e v y ,  E s q . ,  o f  c o u n s e l ) .
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ISSTiE

Whether pet i t ioners, in computing total  New

reported Federal  adjusted gross income by their

unincorporated business Lax deduct ions taken on

Agency.

York income, must increase

share of the New York State

the partnership returns of Kaye

FINDINGS OF T'ACT

1. On July 11, 1978 the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner Joseph A. Kaye, Jr.  for the year 1975 wherein an "unincor-

pora ted  bus iness  tax  mod i f i ca t ion i l  o f  $11123.38  was made based on  the  fo l low ing

explanat ion:

"Unincorporated business taxes imposed by New York State are not
deduct ible when determining personal income tax. On your personal
income tax return you fai led to increase your Federal  income by
$1'123.38 represent ing your distr ibut ive share of the New York State
unincorporated business tax deduct ion taken on the partnership return
of Kaye Agency."

Accord ing ly ,  a  Not ice  o f  Def ic iency  was issued aga ins t  pe t i t ioner  on

March  30 ,  1979 asser t ing  add i t iona l  persona l  incone tax  o f  $115.15  fo r  7975,

p l u s  i n t e r e s t  o f  $ 2 8 . 9 1 ,  f o r  a  t o t a l  o f  9 1 4 4 . 0 6 .

2. 0n FebruarY B, 1979 the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner Joseph A. Kaye, Jr.  for the year 7976 wherein a New York

Sta te  un incorpora ted  bus iness  tax  mod i f i ca t ion  o f  $991.71  was made on a  bas is

ident ical  to that stated for 1975. Addit ional ly,  an adjustment was made for a

20 percent capital  gain modif icat ion; however,  s ince this adjustment was not

contested, i t  is deemed not at issue herein. Pursuant to such sLatement,

add i t . iona l  persona l  income tax  o f  $147.72  was computed.  Pena l ty  and in te res t

o f  $99.15  were  asser ted  y ie rd ing  a  to ta l  o f  9246.87 .  Sa id  pena l ty  was

imposed under sect ion 685(c) of the Tax Law for fai lure to pay est imated taxes
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3. 0n May 7, 7979 peLit ioner paid in ful l ,  ' runder protestr ' ,  both the

def ic iency asserted for 1975 and the proposed def ic iency computed fox 1976

pursuant to the Statement of Audit  Changes. Subsequent ly,  on August 23, 7979

he f i led a pet i t ion for refund of the 1975 and 7976 taxes paid "under protestr t .

4 .  On Ju ly  11 ,  1978 the  Aud i t  D iv is ion  issued a  Sta tement  o f  Aud i t

Changes to pet i t . ioner Charles J.  Kaye for the year 1975 wherein an unincorporated

business tax rnodif icat ion was made on a basis,  and in an amount ident ical  to

the  1975 mod i f i ca t ion  made w i th  respec t  to  pe t i t . ioner  Joseph A.  Kaye,  J r .

Accord ing ly ,  a  Not ice  o f  Def ic iency  was issued aga ins t  sa id  pe t i t ioner  on

March  30 ,  1979 asser t ing  add i t iona l  persona l  income tax  o f  $ r47 .45 ,  p lus

i n t e r e s t  o f  $ 3 7 . 0 1 ,  f o r  a  t o t a l  o f  $ 1 8 4 . 4 6 .

5. 0n FebruarY 8, 1979 the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner Charles J.  Kaye for the year 7976 wherein an unincorporated

business tax modif icat ion was made on a basis,  and in an amount ident ical  to

the 1976 modif icat ion made with respect to pet i t ioner Joseph A. Kaye, Jr.

Accord ing ly ,  a  Not ice  o f  Def ic iency  was issued aga ins t  sa id  pe t i t ioner  on

Apr i l  6 ,  1979 asser t ing  add i t iona l  persona l  income tax  o f  $152.48 ,  p lus  pena l ty

a n d  i n t e r e s t  o f  $ 1 0 2 . 5 7 ,  f o r  a  t o t a l  o f  $ 2 5 5 . 0 5 .  S a i d  p e n a l t y  w a s  a s s e r t e d

pursuant to sect ion 685(c) of the Tax Law for fai lure to pay est imated taxes.

6. Pet. i t ioners al leged that they are not required to make the modif icat ions

at  i ssue here in  s ince  sec t ion  672(b) (3 )  o f  the  Tax  Law requ i res  such mod i f i ca t ion

solely with respect to income Laxes, and the New York State unincorporated

business tax is not an income tax.

CONCIUSI0NS 0F lAl,ri

A.

fncome

That Art ic le 23 of the Tax Law is ent i t led

Tax" (emphasis suppl ied).  Pursuant to NYCRX

"Unincorporated Business

2 0 I . 7 ,  s a i d  a r t i c l e  " i m p o s e s
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an income tax on the unincorporated business taxable income of every unincorpor-

ated business wholry or part ly carr ied on within New york state."

B- That pet i t ioners'  proport ionate shares of the New York State unincorpor-

ated business tax deduct ions claimed on the 1975 and 7976 partnership returns

of Kaye Agency const i tute income taxes which are required to be added to their

respect ive Federal  adjusted gross incomes in the computat ion of total  New York

income within the meaning and intent of  sect ions 6I7(a) and 612(b)(3) of the

T a x  l a w  a n d  2 0  N Y C R R  1 1 9 . 3 ( a )  a n d  1 1 6 . 2 ( c ) .

C. That the pet i t ion of Joseph A. Kaye,

refunds claimed for 1975 and 1976 pursuant to

D. That the pet i t ion of Charles J.  Kaye

def ic iency dated March 30, 1979 and Apri l  6,

such addit ional penalty and interest as may

Jr .  i s  den ied .  Accord ing ly ,  the

sa id  pe t i t ion  are  a lso  den ied .

is denied and the not ices of

I979 are sustained, together with

be lawful ly owing.

TAX COMMISSIONSTATEDATED: Albany, New York

JUL 0 8 i983
PRESIDENT

COMM IONER


