
STATE OF NEI{I YORK

STATE TAX CO}ftIISSION

In theM :
o f

& Blanche Katz

Deficiency or a Revision
Refund of Personal Income
the Tax Law for the Years

Wil l iam

for Redetermination of a
of a Determination or a
Tax under Art icle 22 of
1972  -  1975 .

AFFIDAVIT OF MAII.ING

St.ate of New York
County of Albany

- connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over- 18 years of- age, and that on the
28th day,of September, 1983, she served the within notice 6f Decision by
certified mail upon tCilliam & Blanche KaLz, the pet.itioners in the wilhin
proceedin$r by enclosing a true copy thereof in i  securely sealed postpaid
wrapper  addressed as fo l lows:

Wil l iam & Blanche Katz
800 S. Hollywood Dr.
Pembroke Pines, FL 33025

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos_t off ice or off icial depository) under the- exi lusive care and cuitody of
the united st.ates Postal service within the state of New york.

That -deponent further says that the said addressee is the petit ioner
herein and that the address set forth on said wrapper is the last known address
of  the pet i t ioner .

Sworn to before me this
28th day of  September,  1983.
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STATE 0F NEI{I YORK

STATE TAX COUMISSION

In the l lat ter of  the Pet i t ion
o f

Wil l iam

for Redetermination of
of a Determination or a
Tax under  Ar t ic le  22 of
1972 -  1975.

& Blanche Katz

a Deficiency or a Revision
Refund of Personal Income
the Tax Law for the Years

AFUDAVIT OF MAITING

State of New York
County of Albany

- connie Hagelund, being duly sworn, deposes and says that she is an
eTploYee of the State Tax Commission, over-18 years of age, and that on the
28th. {ay-of  Septenber ,  1983,  she served the wi th in  not ice of  Decis ion by
certified mail upon David Levene the representative of the petitioners in the
within proceedinS, by enclosing a true iopy thereof in a seiurely sealed
postpaid wrapper  addressed as fo l lows:

David Levene
levene, Gouldin & Thompson
902 Press Bui ld ing
Binghanton, W 73902

and by deposit ing same enclosed in a posfpaid properly addressed wrapper in a
(pos_t_ off ice or of_ficial depository) under the- exi lusive care and cuiiody of
the united states Postal service within the state of New york.

^ , That deponent- further says that the said addressee is the representat. ive
of the petit ioner herein and that the address set forth on said w-rapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
28th day of  September,  1983.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 28, 1983

Will iam & Blanche Katz
800 S.  Hol lywood Dr.
Pembroke Pines, FL 33025

Dear  Mr . & Mrs.  Katz:

Please take notice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your r ight of review at the administrative level.
Pursuant to section(s) 690 of the Tax Law, any proceeding in court to review an
adverse decision by the St.ate Tax Commission can only be insti tuted under
Article 78 of the Civi l  Practice Law and Rules. and must be commenced in the
Supreme Court of the State of New York, Albany'County, within 4 months from the
date of  th is  not ice.

Inquir ies concerning the computation of tax due or refund al lowed in accordance
wi th th is  dec is ion mav be addressed to:

NYS Dept. Taxat.ion and Finance
law Bureau - Lit igation Unit
Building //9 State Campus
Albany, New York 12227
Phone / l  (518) 457-207A

Very truly yours,

STATE TAX COMMISSION

cc:  Pet . i t ioner 's  Representat ive
David Levene
levene, Gouldin & Thompson
902 Press Bui ld ing
Binghamton, NY 13902
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

I{ILLIAM I(ATZ and BLANCHE KATZ

for Redeterminat ion of a Def ic lency or
for Refund of Personal Income Tax under
Art ic le 22 of the Tax Law for the Years
1972,  L973,  I974 ar .d  1975.

DECISION

Peti t ioners, l ' l i l l ian Katz and Blanche Katz, 800 South Hol lywood Drive,

Apt.  107, Penbroke Pines, Flor i-da 33025, f i led a pet i t lon for redeterminat ion

of a deficiency or for refund of personal income tax under Article 22 of the

Tax Law fo r  the  years  1972,  1973,  1974 and 1975 (F i le  No.  f9084) .

A formal hearing was held before Jul ius E. Braun, Hearlng Off icer,  at  the

off ices of the State Tax Commission, State Off ice Bui lding, Binghamton, New

York, on May 9, 1979 at 1:15 P.M. Pet i t ioners appeared by Levene, Gauldin &

Thornpson (David Levene, of counsel). The Audit Divislon appeared by Peter

Cro t ty ,  Esq.  (Pau l  A .  Le febvre ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether pet i t ioners were required to accrue on their  f inal-  1971

resident return all remaining capital gains flowing from the installment sale

of real  property loeated in thls State.

I I .  Llhether interest receLved as the result  of  sald instal lment sale l -s

taxable to pet i t ioners as nonresidents of the State.

FINDINGS OF FACT

1 .  O n  M a r c h  2 8 ,  L 9 7 7 ,

Changes against Will-ian Katz

the Audit Division

and BJ-anche Katz

a Statement of Audit

grounds that since they

issued

on the
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had not complied with section 654(c) ( ) of the Tax Law, installment galn

received was accrued on the final resident return. Slnce the lnstaLlment gal-n

was accrued on the f inal  resident return, a modif icat ion reducing Federal

adJusted gross lncome was allowable in the amount of the gain reported in 1973,

1974 and 1975. Accordingly,  a Not ice of Def ic iency qras l -ssued ln the amount of

$ 2 7 , 1 0 6 . 2 0 ,  p l u s  i n t e r e s t  o f  $ 7 , 7 3 9 . 0 9 ,  f o r  a  t o t a l  o f  $ 3 4 , 8 4 5 . 2 9 .

2. A consent f ix ing perlod of l i rni tat ion upon assessment of personal

incone and unincorporated business taxes to April 15, L977 was executed by

pet i t ioners .

3. Pet i t ioners t inely f l led a I97l  New York State combined income tax

resident return. Eor 1972, 1973, 1974 and 1975 they f i led New York State

nonresident returns and pald the tax due for each year ln accordance with thelr

returns. There is no lssue with itemlzed deductions, capital gains, exemptions

and maximum standard deductions on the returns as filed.

4. Pet i t loners had formed partnerships with others and owned two parcels

of real  property.  This property was leased to corporate automobi le dealershlps,

On September 1, L97L, the propert ies nere sold and the partr ierships terminated.

The partnerships f i led federal  partnership returns for I97L. Their  pr incipal

business act iv i ty l . ras rental  of  real  estate. The sale of the propert ies was by

Lnstal lment.  In I972 pet i t ioners became nonresidents. They refused to use the

type of agreement (Forn IT-260.1) used for f i l ing of securi t ies pursuant to

sect ion 654(c) (4) of  the Tax Law, because of the controversy surrounding the

taxabi l i ty of  the interest income of the instal lment sale to nonresidents. I f

it was determined that petitioners failed to inelude any item of income or gain

in their personal income tax for any taxable year, the full amount of tax would

be due and their  securi t ies could be sold or otherwise disposed of.
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5. The fol lowing st ipulat ion was entered lnto by the pet i t ioners and

counsdl for the Audit Division:

t t ( l )  That the execut ion by taxpayers of agreement,  form
IT-250.1, is and will be executed by the taxpayers upon the following
understandings: (a) That paragraph one of the agreement, form
TT-260.I, is intended to mean that we will include in our New York
personal income tax returns in subsequent taxable years (or periods)
al l  income and gains accruable under Sect ion 654(c) (4) of  the Tax
Law as if we had not changed our resident status and will- pay the
tax thereon when due; (b) that the first sentence of paragraph two
of the agreement is intended to mean that if the State Tax Conmission
determines that we have falled to include in our New York personal
income tax return for any taxable year (or period) any ltem of
income or gain which is reguired to be included thereln under the
interpretatlon of paragraph one (above set forth) or to pay any tax
required to be paid thereon, under the terms of this agreement, the
full amount of tax which would have been due, if the election under
Sect ion 654(c) (4) of  the Tax Law had not been made, shal l  become due
imediately;

(2) ttrat i.nterest income fron the installment sale is not
accruable and therefore will- not be considered in the aforementioned
agreement ,  IT -260.1 ;

(3) that the taxpayers shall not in any way be precluded from
contending that interest income from the installnent sales involved
are not subject to non-resident tax and contesting the inclusion of
such interest as part  of  their  income; and the State shal l  not in
any way be precluded from contending that lnterest lncome from the
installment sales involved are subject to non-resident tax;

(4) the taxpayers shal1 not ln any way be precluded from
contesting the method of computatlon of the New York personal incone
taxes made by the New York State Tax ConnLssion with respect to the
years  L972,  1973,  L974 and L975. "

CONCLUSIONS OF LAW

A. That in order to avoid the accruals mandated by sect lon 654(c) (1) of

the Tax Law and 20 NYCRR 148.10, one must conply with the requirements of said

sectlons. Petitioners did not meet said requirements slnce they failed at any

t ime to f i le a securi ty bond or other securi ty sat isfactory to the State Tax

Commfsslsn'  therefore, the taxable gain is fulLy accruable to the year of the

change in residence, 1972.
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B. That in accordance with the st ipulat ion entered into in Finding of

Fact rr5rr, 
-9ga53, by which the Courmission conslders itself bound (see Servonatlon

Corp. v.  State Tax Commission, 60 A.D.2d 374 and Matter of American Telephone

and Telegraph Company, S.T.C. dated Novenber 13, 1981),  pet i t ioners are ent i t led

to said agreeroent. l

C. That Lnterest income on instal lnent obl lgat ions ar is ing fron the sale

of New York State business realty ls taxabLe to a nonresident.  Rental  property

is considered to be business property.  Pett t loners owned an interest in the

rental real property ohrned by the partnership. When petitioners sold that

interest, they took back a determinate right to receive lnstallment payments.

Before and after the sale, petitioners had an interest in real property in New

York State. The ownership of any int,erest ln real or tangible personal property

connected with New York sourees is an item of income, withln the meaning and

intent of sect ion 632(b)(I)(A) of the Tax Law and 20 NYCRR f31.3.

D. That the petition of Wllliam Katz and Blanche Katz is granted to the

extent indicated in Conclusion of Law "B". The Audtt Division ls accordingly

directed to modify the Not ice of Def ic iency issued on } larch 28, L977; and that,

except as so granted, the pet i t ion is in al l  other respects denied.

DATED: Albany, New York

sEP 2I 1983
STATE TAX COMMISSION

Since sect ion 654(c) (4) of  the Tax Law requires the f i l - lng of a bond
in such sl- tuat ions, holding of Conclusion of Law frBrr ls conf lned to
the instant case and may not be applied in future audits or Comission
dec is lons .

PRESIDENT


