
STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Petit ion
o f

Nate & Joyce Kapus

for Redeterminatlon of a Deficiency or a Revislon
of a DetermLnation or a Refund of Personal Income
& UBT under Ar t ic le  22 & 23 of  the Tax Law for  the
Years  1972  -  L974 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she ls an
employee of the Department of Taxation and Finance' over 18 years of age' and
that on the 29th day of June, 1983, she served the withln not ice of Decision by
certifled mal1 upon Nate & Joyce Kapus, the petitioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
rrrapper addressed as fol lows:

Nate & Joyce Kapus
5035 Ledge Lane
t{ i l l iansvi l le,  NY I422I

and by depositJ.ng same enclosed in a postpald properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the Pet i t ioner
herein and that the address set forth on sald rtrapper ls the last known address
of the pet i t ioner.

Sworn to before me this
29th day of June, 1983.

i ,U* i iul l i t ,ED L0 A|IdINISTER
qAr.ris PURSLJTNI r0 rjr llai{
SECTION r74
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 29 ,  1983

Nate & Joyce Kapus
5035 Ledge lane
Wil l iamsvi l le,  NY t4227

Dear  Mr .  &  Mrs .  Kapus:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of . the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of Ner* York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computaLion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Building //9 State Campus
Albany, New York 12227
Phone / /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Joseph E. Supples
Flaherty & Shea
1000 Western Bui lding
Buffalo, NY 74202
Taxing Bureaur s Representat ive



STATE OF NEI, YORK

STATE TAX COMMISS]ON

In the Matter of the Pet i t ion

o f

NATE KAPUS and JOYCE KAPUS

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax and Unincorporated
Business Tax under Art ic les 22 and 23 of the Tax
Law for the Years 1972 Lhrough 1974.

DECISION

Peti t ioners, Nate Kapus and Joyce Kapus, 5035 Ledge Lane, Wil l iamsvi l le,

New York  142IL ,  f i l ed  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r

refund of personal income tax and unincorporated business tax under Art ic les 22

and 23 of the Tax Law for the years 1972 thxough 1974 (File Nos. 27389 and

276A3).

A formal hearing was held before Dennis M. Ga1l iher,  Hearing 0ff icer,  at

the off ices of the State Tax Commission, 65 Court  Street,  Buffalo,  New York, on

Ju ly  15 ,  1982 a t  10 :45  A.M.  Pet i t . ioners  appeared by  F laher ty  &  Shea,  Esqs .

(Joseph E.  Supp1es,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by  PauI  B .

Coburn ,  Esq.  (Pat r i c ia  l .  Brumbaugh,  Esq.  ,  o f  counse l ) .

ISSUE

Whether amounts of money applied by petitioners during the years

1973 and 7974, which were in excess of funds avai lable to pet i t ioners

known sources during those years, were amounts which should have been

by pet i t ioners in their  income subject to tax during the years 1912,
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FINDINGS OF FACT

1. Pet i t ioners, Nate Kapus and Joyce Kapus, husband and wife,  t imely

f i led New York State income tax resident returns (Form IT-201) for the years

1972,  1973 and 1974.

2 .  0n  March  30 ,  7979,  the  Aud i t  D iv is ion  issued to  pe t i t ioners  a  NoL ice

of Def ic iency assert ing a, i ld i t ional tax due in the aggregate amount of $3g,624.47L

for the years 7972 through 7974, plus penalty and interest. On the same date

the Audit  Divis ion also issued to pet i t ioners Lwo addit ional not ices of def ic iency

asser t ing  tax  due in  the  amounts  o f  $5 ,455.68  and $61963.55  fo r  the  years  1973

and 1974, respect ively,  plus penalty and interest.

3.  A Statement of Audit  Changes dated January 20, 1978, explained that

the  above asser ted  de f ic ienc ies  were  based on  an  aud i t  o f  pe t i t ioners t  1972,

1973 and 1974 tax returns and an audit  of  Kapus Brothers (a pturnbing business

opera ted  by  pe t i t ioner  Nate  Kapus) ,  and tha t r r Ia ]dd i t iona l  taxab le  income was

derived from the attached source and appl icat ion of funds. "  This Statement

a lso  spec i f ied  tha t  the  no t ices  o f  de f ic iency  fo r  1973 and 1974 per ta ined to

unincorporated business tax asserted for those years, and the Not ice of Def ic iency

for 1972 through 1974 perLained to personal income tax.

4. At two pre-hearing conferences concerning the above asserted def ic ien-

cies, pet i t ioners submitted certain documents and information such that the

above-noted source and appl icat ion of funds analysis was recomputed and revised.

This recomputat ion ref lected funds appl ied by pet i t ioners in excess of funds

ava i lab le  to  pe t i t ioners  f rom known sources ,  in  amounts  o f  $35,549.53 ,  $107,000.40

1 
Thi" amount was incorrect ly stated on the Not ice of Def ic iency. The

cor rec t  amount .  i s  $39 1260.47 .
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and  $129 ,871 .74  fo r  t he  yea rs  1972 ,1973  and  7974 ,  respec t i ve l y .  Th i s  recompu ta -

t ion and revision resulted in a reduction of the asserted deficiencies for

certain of the years. In accordance with this recomputation, tax was asserted

as due for  each year  at  issue,  as fo l lows:

Year Tax Art . ic le Amount Asserted as Due

r972 22 $  4 ,601 .07
15  ,484 .  68
5 ,455 .  68

18 ,016  .  01
6  ,538 .69

1973 22
r973 23

Total = 950*096=_13 (plus penalty and interest)

5. Pet i t ioners do not contest the use of the source and appl icat ion of

funds method of analysis by the Audit  Divis ion. The only issue raised at the

hearing was pet i t ionersr claim that excess funds appl ied by them in 1972, L973

and 7974, as above, \^Iere funds received by pet i t ioners in those years from a

non-taxable source.

6. Pet i t ioner Nate Kapus is,  by trade, a plumber, and has been in the

plumbing business in the Buffalo, New York area since 1957. During the years

at issue herein, he operated a smal l  plumbing business with only one business

veh ic le  (a  t ruck) .  He worked ' r in  par tnersh ip" ,  f i r s t  w i th  h is  son,  Marv in

(then about 12 years old),  and subsequent ly with his brother,  Morr is Kapus.

Various business names were used, including Kapus Plumbing, Kapus and Son, and

Kapus Brothers.

7. Pet. i t ioner Joyce Kapus was not involved in the conduct of an unincor-

porated business with pet i t ioner Nate Kapus during the years at issue herein.

8. Pet i t ioner Joyce Kapus is the only chi ld of Charles Rubin (deceased)

and Rose Rubin. Pet i t ionersr f ive chi ldren are the Rubinsr only grandchi ldren.

1974 22
797 4 23
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9. Mr. and Mrs. Rubin l ived in Toronto, 0ntar io (Canada),  unt i l  the t ime

of Mr. Rubin's death. Mr. Rubin owned and operated a taxicab business in

Toronto which consisted of approximately 4 cabs. Mr. Rubin died at the age of

approximately eighty, and had owned and operated the cab company since he was a

young man. Mrs. Kapus test i f ied that her father (Charles Rubin) had owned and

o p e r a t e d  h i s  t a x i c a b  b u s i n e s s t t . . . f o r  a s  l o n g  a s  I  c o u l d  r e m e m b e r . t t .  P e t i t i o n e r s

have been marr ied for 32 years and Mrs. Kapus is 52 years old.

10. Test imony by pet i t ioners and by Roger M. Murphy (a long-t ime fr iend of

pet i t ioners and of the Rubins),  as wel l  as aff idavi ts from Marvin Kapus (pet i-

t ioners'  son),  Morr is Kapus (pet i t ioner NaLe Kapus'  brother) and Rose Rubin,

were offered at the hearing in support  of  pet i t ionersr assert ion that excess

funds appl ied during the years 1972, 1973 and 7974 were from a non-taxable

source. The above-noted evidence provides information as to the single al leged

source  o f  excess  funds ,  as  fo l lows:

a) At intervals of approximately once a month, al though on occasion as

often as twice a monLh, Charles Rubin and Rose Rubin would vis i t

pe t i t ioners  a t  pe t . i t ioners r  home in  I { i l l i amsv i l Ie ,  New York .

At.  the t ime of these visi ts,  Charles Rubin would give to pet i t ioner

Nate Kapus large sums of money. The form of t ransfer was that

Mr. Rubin would br ing the money to pet i t ioners'  home, in American

currency, in a large paper bag. The cash was general ly in bundles

bound by rubber bands and was in var ious denominat ions (10, 20, 50

and 100 do l la r  b i l l s ) .  Mr .  Rub in  wou ld ,  o f ten  in  the  presence o f

oLhers, empty the contents of the bag on pet i t ioners'  table.

b )
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Peti t ioner Nate Kapus would accept this money and deposit  i t  in one

or more Buffalo area bank accounts maintained by pet i t ioners ( including

accounts at Niagara Front ier Bank, Buffalo Savings Bank, and Marine

T r u s L ) .

General ly,  the amount of money al legedly transferred to pet i t ioners

in the manner descr ibed above was many thousand dol lars on each

occasion. However,  only once did pet i t ioners count the money at the

t ime o f  t rans fer .  0n  the  f ina l  occas ion  be fore  Mr .  Rub in 's  death ,

pet i t ioner Nate Kapus insisted the transfer be by bank check, rather

than by cash. No copy of the check was introduced at the hearing.

These transfers occurred before, as wel l  as during, the years at

issue. Pet i t ioners test i f ied the amount of money transferred during

the years at issue in al l  probabi l i ty exceeded the amount of excess

funds appl ied as ref lected per the revised source and appl icat ion of

funds analysis performed by the Audit  Divis ion. Pet i t ioners also

noted that Rose Rubin cont inues to rrhelp them out f inancial ly" and

makes her home with pet. i t ioners during part  of  the year.

11. According to pet i t ioners'  test imony, the money was held for use as

needed in Nate Kapus'  plumbing business and, more specif ical ly ( in accordance

with the al leged stated desire of Charles Rubin),  for use in the event one of

pet i t ionersr chi ldren decided to enter into a business venture.

12. Pet i t ionersr eldest son, Marvin Kapus, did use some of the money

al legedly transferred as described to open a marina and restaurant on Grand

Island, New York. In addit ion, some of the money was used by pet i t ioner Nate

Kapus in his plumbing business. Final ly,  Nate Kapus loaned approximately

$60,000.00  to  a  Mr .  Michae l  Mi le te1 lo  fo r  use  in  connect ion  w i th  an  es tab l i shment

c )

d )

e )
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cal led Mul l igan's.  This money was repaid during the period at issue. Pet i t ioner

Nate Kapus test i f ied no formal loan arrangements, note or other documents

e x i s t e d  w i t h  r e s p e c t  t o  t h i s  l o a n ,  b u t  ( w i t h  r e s p e c t  t o  M r .  M i l e t e l l o ) , . . . " I

know the man. He is honest and good and he paid me.".  No date was given as to

when pet i t ioners acquired the funds loaned to Mr. Mi letel lo.  Presumably, these

funds were acquired during the period at issue.

13. Pet i t ioners assert  the above-described gi f ts from the Rubins were

pet i t ioners r  on ly  source  o f  income dur ing  I972r  1973 and 1974,  in  excess  o f

income earned from pet i t ioner Nate Kapus'  work as a plunber,  and that no

records of the al leged transfers frorn the Rubins to pet i t ioners exist  or,  in

fact,  were kept due to the nature and circumstances of the transfers.

L4. Pet i t ioner Nate Kapus did not work for the Rubins during the years at

i -ssue.

15 .  Pet i t ioners  d id  no t  o f fe r  bank  depos i t  s l ips ,  cance l led  (o r  ac t i ve)

passbooks, or any other records evidencing deposits of large sums of money on a

regular or recurrent basis to their  bank accounLs during the years at issue.

16. The aff idavi t  of  Marvin Kapus (pet i t ioners'  son) ,  submitted at the

hear ing,  in  par t  prov ides:

" .  .  .  in  the year  1973
sum of  $151224.08,  and in
sum o f  $137 ,765 .32 .

my father,  Nathan Kapus, advanced to me the
the vear 1974 he also advanced to me the

-t .L -l-

I  personally observed my grandfather giving these monies to my
fa the r .  " .

I t  is unclear whether the aff iant observed these sums being transferred by his

grandfather to his father in var ious amounts over a period of t ime or as a lump

sum on two individual occasions.



17. The aff idavi t  of  Rose Rubin, submitted at the hearing, in part  provides:

" . . . m y  h u s b a n d  c h a r l e s  ( c h a s . )  R u b i n . . . a n d  m y s e l f ,  R o s e  R u b i n '

were in the habit  of  giv ing large gi f ts to Nate & Joyce Kapus. .  .

That since the death of my husband, they have given me a home

and that I  st i I l  help them out f inancial ly.

197 4
$15poo"

1972
$sdFdo

1973
$55, ooo

1n

in

Rose Rubin lJas not a witness at the hearing.

CONCIUSIONS 0F tAI"t

A. That with certain specif ied except ions, none of which are appl icable

this matter,  sect ion 689(e) of the Tax Law provides that the burden of proof

any case before the State Tax Commission is upon the pet i t ioner.

B. That the pet i t ioners have fai led to sustain their  burden of proving

that the addit ional funds in excess of known sources, asserted by the Audit

Divis ion as having been received by pet i t ioners in the years 1972, 1973 and

1g74, were funds received from non-taxable sources. Pet i t ioners have not

substant iated with any degree of specif ic i ty the number of occasions or the

dates upon which the al leged transfers took place, nor have they submitted any

documentary evidence establishing regular bank deposits of large sums, despite

test imony that the al leged transfers took place on a regular ( in general ,

monthly) basis,  and that the monies were thereafter deposited in the bank(s) '

I t  is unclear whether aff iant Marvin Kapus observed the al leged

t rans fer  to  h is  fa ther  o f  $75,224.08  in  1973 and $137,765.32  in  1974 over  a

period of t ime in each year or rather on a single occasion in each year '

Final ly,  the aff idavi t  of  Rose Rubin, one of the al leged donors, c i tes transfer

o f  $65,000.00  in  Ig73,  whereas  the  Aud i t  D iv is ion  a l leges  excess  funds  toLa l l ing

$ 1 0 7 , 0 0 0 . 4 0  f o r  1 9 7 3 .
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C. That the petition of Nate Kapus and Joyce Kapus is hereby denied and

the not ices of def ic iency dated March 30, 1979, as recomputed and reduced by

the  Aud i t  D iv is ion  pr io r  to  the  hear ing  (see F ind ing  o f  Fac t  "4" ) ,  together

with such penalty and interest as may be lawful ly owing, are sustained.

DATED: Albany, New York STATE TAX COMMISSION

JLrt'{ ,: r 1gB3 r-;a-.&.prngeuo &t*
PRESIDENT


