
STATE OF NE\.I YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Mart,in J. Kamp

for Redetermination of a Deficiency or for Refund
of Personal Income Tax under Article 22 of the Tax
Law and Chapter 46, Tit1e T of the Administrative
Code of the City of New York for the Year 1977.

AFTIDAVIT OF }'AIIING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
Lhe 20th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Mart in J.  Kamp, the pet i t ioner in the within proceeding, bV enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Martin J. Kamp
25 Kent Rd.
Scarsda le ,  NY 10583

and by deposit . ing same enclosed in a postpaid properly addressed vrrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and cuitody of
the United States Postal Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
20 th  day  o f  May,  1983.

AUTHORIZED TO INISTER
OATHS PURSUANI
s[crr0N 174

TO IAtr IJLW

that the said addressee is the petit ioner
forth on said h,rapper is the last known address



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

May 20, 1983

Martin J. Kamp
25 Kent Rd.
Scarsdale, NY 10583

Dear Mr. Kamp:

Please take not ice of the Decision of the State Tax Comrission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 6gO & 13f2 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Connnission can only be instituted
under Article 78 of the Civil Practice law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the daLe of this not ice.

Inquiries concerning the cornputation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finanee
Law Bureau - Litigation Unit
Building 1/9 State Campus
Albany, New York 12227
Phone /f (518) 457-2070

Very truly yours,

STATE TAX COMHISSION

cc: Petit ioner's Representative

Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of t .he Pet i t ion

o f

MARTIN J. KAMP

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law and Chapter 46, Ti t le T of the
Administrat ive Code of the Citv of New York for
the  Year  7977.

1 .  On January  26 ,  1981 the  Aud i t  D iv is ion

along with a Statement of Def ic iency imposing a

685(g) of the Tax law against Mart in J.  Kamp as

DECISION

Pet i t ioner ,  Mar t in  J .  Kamp,  25  Kent  Road,  Scarsda le ,  New York  10583,  f i led

a pet i t ion for redeterminat ion of a def ic iency or for refund of New York State

personal income tax under Art ic le 22 of the Tax Law and New York City personal

income tax under Chapter 46, Ti t le T of the Administrat ive Code of the City of

New York for the year 1977 (Fi le No. 34365).

A  fo rmal  hear ing  was he ld  be fore  Dan ie l  J .  Rana l l i ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, Two t{or ld Trade Center,  New York, New

York ,  on  November  30 ,  7982 a t  1 :30  P.M.  Pet i t ioner  appeared pro  se .  The Aud i t

D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.  (Michaet  G i t te r ,  Esq. ,  o f  counse l ) .

ISSUE

I{hether the Audit  Divis ion musL attempt to col lect a sect ion 685(e)

penalty equal ly from al l  persons required to col lect,  t ruthful ly account for,

and pay over withholding taxes, before i t  imposes a penalty on pet i t ioner equal

to the total  amount due.

FINDINGS OF FACT

i ssued a  Not ice  o f  Def ic iency

penalty pursuant to sect ion

a person requ i red  to  co l lec t ,
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truthful ly account for,  and pay over withholding taxes of Update Apparel ,  Ltd.

("Update") in the amount of $7 ,702.45 for the year 7977. 0f this anount,

$5 ,467.60  app l ied  to  New York  S ta te  tax  and 52 ,234.85  appt ied  to  New York  C i ty

t a x .

2. Update was located in an economical ly depressed area of Brooklyn. The

company was never able to turn a prof i t  and eventual ly had to cease operat ions.

Because of i ts poor f inancial  condit ion, the company at t imes did not have

enough money to pay both i ts employees and i ts withholding taxes and, as a

result ,  fai led to pay i ts taxes. Pet i t ioner conceded the amount of the l iabi l i ty

and the fact that he was a person required to col lect,  t ruthful ly account for,

and pay over wj. thholding taxes along with two other off icers.

3. Pet i t ioner 's only argument was that,  s ince there were

a l l  l i ab le  under  sec t ion  685(g) ,  he  shou ld  on ly  be  he ld  l iab le

the penalty and that the Audit  Divis ion must aLtempt to col lect

equal ly from al l  three responsible off icers before i rnposing the

on h im.

th ree  o f f i cers

for one-third

the penalty

,

o f

ent ire penalty

CONCTUSIONS OF tAW

A. That the Personal Income Tax imposed by Chapter 46, Ti t le T of the

Administrat ive Code of the Citv of New York is bv i ts own terms t ied into and

contains essent ial ly the 
""ru n.or is ions as Art ic l  e 22 ofthe Tax law. Therefore,

in addressing the issues presented herein, unless otherwise specif ied al l

references to sect ions of Art ic le 22 shaLL be deemed references to the correspond-

ing  sec t ions  o f  Chapter  46 ,  T i t le  T .

B. That sect ion 685(g) of the Tax law provides that any person required

to col lect,  t ruthful ly account for and pay over withholding taxes, who wi l l fu l ly

fa i l s  to  co l lec t ,  account  fo r ,  and pay  over  such taxes ,  w i l l  be  l iabre  to  a
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penalty equal to the total  amount of the tax not col lected, accounted for,  and

pa id  over .

C.  That  sec t ion  685(g)  o f  the  Tax  Law is  mode led  a f te r  sec t ion  6672 o f

the Internal Revenue Code and, as a result ,  federal  cases are used for guidance

(Ye l l in  v .  New York  S ta te  Tax  Commiss ion ,  81  A.D.2d 196) .  The pena l ty  imposed

by sec t ion  685(g)  c rea tes  jo in t  and severa l  l iab i l i t y  (Har tman v .  Un i ted  Sta tes ,

538 F .2d  7336,  1340 [8 th  C i r .  1976] ) .  "A  taxpayer  who is  equa l ly  l iab le  w i rh

another for the payment of accrued but unpaid tax, cannot avoid col lect ion

against himself  on the ground that the Government should f i rst  col lect i t  f rom

t h e  o t h e r  p a r t y t '  ( K e r r y  v .  l e t h e r r , 3 6 2 F . 2 d  6 2 9 , 6 3 5  [ 8 t h  c i r .  1 9 6 6 ] ) .

Therefore, pet i t ioner may not use as a defense to the 685(9) penalty the fact

that there may be other persons who are equal ly l iable.

D. That the pet i t ion of Mart in J.  Kamp is denied and the Not ice of

Def ic iency  issued January  26 ,  1981 is  sus ta ined.

DATED: Albany, New York

NIAY 2 O 1983
STATE TAX COMMISSION

PRESIDENT


