
STATE OF NEII YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Har ry  J .  &  t .  Georg ia  Kang ieser

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the years
1 9 7 7  -  1 9 7 4 .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn t .o before me this
27 th  day  o f  May,  19B3.

AFFIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of May, 1983, he served the wit .hin not ice of Decision by cert i f ied
mai l  upon Harry J.  & t .  Georgia Kangieser,  the pet i t . ioners in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Har ry  J .  &  l .  Georg ia  Kang ieser
1839 S.  Ocean B lvd .  ,  t f zA
De1ray  Beach,  FL

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuitody of
the united states Postal  service within the state of New york.

AUTHORIZED TO NISTER
CATHS PURSUANT
SECTION 174
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STATE OF NEW YORK

STATE TAX CO}IMISSION

In the Matter of the Pet i t ion
o f

Har ry  J .  &  t .  Georg ia  Kang ieser

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
t 9 7 7  -  1 9 7 4 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27Lh day of May, 7983, he served the within not ice of Decision by cert i f ied
mai l  upon ha Zager the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

ka Zager
Horwich & Zaget,  Suite 302
Cora l  Gab les  Federa l  B ldg . ,  1541 Sunset  Dr .
Cora l  Gab les ,  FL  33143

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
27 th  day  o f  May,  1983.

AUTHORIZED TO ISTER
OATHS PURSUA}TT
SECTION 174
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

l{ay 27, 1983

Harry  J .  & l .  Georg ia Kangieser
1839 S. 0cean Blvd. , l fzA
Delray Beach,  FL

D e a r  M r .  &  M r s .  K a n g i e s e r :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your right
Pursuant .  to  sec t ion(s )  690 o f  the
adverse decision by t .he State Tax
Ar t i c le  78  o f  the  C iv i l  Prac t ice
Supreme Court of  the State of New
date  o f  th is  no t ice .

of review at the administrat ive level.
Tax Lawr any proceeding in court  to review an
Commission can only be inst i tuted under

Law and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t . igat ion Unit
Building l/9 State Campus
Albany, New York 12227
Phone / l  (518) 457-2a70

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner rs  Representa t ive
ka Zager
Horwich & Zager,  Suite 302
Cora l  Gab les  Federa l  B ldg . ,  1541 Sunset  Dr .
Cora l  Gab les ,  FL  33143
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the l"Iatter of the Petit ion

o f
:

HARRY J. KANGIESER AND L. GEORGIA KANGIESER

for Redeterninat ion of a Def ic iency or for
Refund of Personal Income Tax under ArtLcLe 22 :
of the Tax Law for the Years 1971 through L974.

:

DECISION

Peti t ioners, Harry J.  Kangieser and L. Georgia Kangieser,  1839 South Ocean

Boulevard, l f2A,,  Delray Beach, Flor ida, f i led a pet i t ion for redeterminat ion of

a def ic iency or for refund of personal l -ncome tax under Art ic le 22 of the Tax

Law fo r  the  years  1971 th rou ,gh  1974 (F i le  Nos.  I2 I5L ,  L2 I52  and 15053) .

A formal hearing was held before Frank W. BarrLe, Hearing Off icer,  at  the

off ices of the State Tax Courmission, Two World Trade Center,  New York, New

York ,  on  December  3 ,  L982 a t  9 :15  A.M. ,  w i th  a l l  b r ie fs  to  be  subn l t ted  by

January 21, 1983. Pet l- t loners appeared by Horwich & Zager,  Esqs. (ka Zagex,

Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.  (James F .

M o r r i s ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

I. Whether pet l t ioners substant iated that certaln interest income rtas

derived from Flor ida sources.

I I .  I { t rether pet i t ionersr interest income derlved fron notes secured by

mortgages on New York real property sold by pet i t loners pr ior to the taxable

years at issue is income derived from New York sources taxable to nonresidents

of New York.
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FINDINGS OF FACT

1. Pet i t loners t inely f i led a New York State personal income tax nonresident

return for the 1971 taxable year.  They f i led separately on the same return

repor t ing  New York  taxab le  income o f  $146,858.00  fo r  pe t i t ioner  Har ry  J .

Kang ieser  and o f  $23,139.00  fo r  pe t i t ioner  L .  Georg ia  Kang ieser .  Pet i t ioners

also t imely f i led joint  New York State income tax nonresident returns for 1972'

7973 and I974 report lng New York taxable income of $25,524.00, $24,812.00 and

$20,  386.  00 ,  respec t ive ly .

2 .  On Apr i l  11 ,  1975,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

agalnst Harry J.  Kangieser showing a personal-  income tax def ic iency of $1r330.10

plus interest for the 1971 taxable year.  A Statement of Audit  Changes also

dated Apri l  11, 1975 provided the fol lowing explanat ion for the al leged tax

def ic iency :

"Interest income from the instal lment sale of a buslness carr ied
on in New York State including the rental  of  New York real property
is subject to tax to a nonresident.

Interest income received on condemnation award of New York real
property is subject to tax to a nonresi-dent. t t

3.  0n Apri l  11, 1975, the Audit  Divis ion issued a Not ice of Def ic iency

against L.  Georgia Kangieser showi.ng a personal lncome tax def ic iency of

$1 ,563.82  p lus  in te res t  fo r  the  1971 taxab le  year .  A  Sta tement  o f  Aud i t

Changes also dated Aprl1 11, 1975 provided the fol lowing explanat lon for the

al leged tax def ic iency:

I ' Interest income from the instal lment sale of a business carr ied
on in New York State incl-uding the rental of New York real property
is subject to tax to a nonresl-dent."

4 .  On Apr i l  12 ,  1976,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ie lency

against pet i t ioners showing personal income tax def ic iencies for the L972, I973

and 1974 taxab le  years  o f  $41214.46  p lus  ln te res t ,  $4r599.31  p lus  in te res t  and
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$6 ,659.58  p lus  in te res t ,  respec t ive ly .  A  Sta tement  o f  Aud i t  Changes a lso  da ted

Apri l  12, 1976 provided the fol lowing explanat ion for the tax def ic iencles:

frlnterest income from installment sales contract which i.nvolves
the sale of assets of a business carr ied on in New York, including
rental  of  any New York rental  propertyr ls taxable income to a
nonresident.  The unearned interest income as of the date of change
of residence is not accruable but Ls to be reported annually on the
nonresident return in the future.t t

5.  Pet i t ioners besides contest ing the al leged tax def ic iencies for the

1971 taxable year descr lbed in Findings of Fact t t l "  and "2tt ,  supra, in their

pet i t ion dated Jul-y 8, 7975 al-so sought a refund of personal-  income taxes for

the 1971 taxable year ln the amount of $897.00 and attached to their  pet i t ion

an amended I97I nonresident personal tncome tax return for the period January 2,

1971 through December 31, I97L. They f i led joint ly on such return and showed

New York  taxab le  income o f  $17,561.00 .  They  a lso  a t tached two 1971 res ident

personal income tax returns for January 1, 1971 and f l l ing separately on such

separate returns showed New York taxable incone of.  $L22,563.00 for pet l t ioner

Har ry  J .  Kang ieser  and $32,565.00  fo r  pe t i t ioner  L .  Georg ia  Kang leser .  Accord ing

to pet i t ioners, they rr inadvertent ly f i led one New York State Non-Resident

Return for I97 I  but,  should have f i led a Resident Return for the f i rst  day of

January 1971 accruing al l  of  their  instal lnent gains in that return and a

Non-Resident Return for the balance of the year report ing the balance of the

income subject to New York State Income Tax.r l

6.  Pet i t ioners changed douric i le from New York to Flor lda on January 2,

T97 T .

7. The interest ref lected on the Statement of Audlt  Changes for 1971 is

an amount less than what was reported on petltioners t federal income tax forms

and did not include interest income derived by pet i t ioners from Flor ida sources.

However, for tl:^e L972 through 7974 taxable years, the Statement of Audlt
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Changes described in Finding of Faet t '4t t ,  herein, includes the total  amount of

interest ref lected on the pet i t ionersr federal  income tax returns, and pet i t ioners

have introduced evidence to show that interest income rras derived from various

accounts  r4 t l th  f inanc ia l  lns t i tu t ions  loca ted  in  F lo r ida  o f  $1 I ,8 I3 .66 '  $ I2 '077.67

and $29,861.46  to r  the  1972,  1973 and I974 taxab le  years ,  respec t ive ly .

8. Pet l t loners also al leged that they derived rrmiscel laneous interestr l

f rom F lo r ida  sources  o f  $26.00 ,  $316.00  and $568.00  fo r  the  1972,  1973 and,  1974

taxable years, respect ively.

9. Pet i t ioners derived lnterest income of

1973 and 1974 taxable years, respect ively,  f rom

note taken back by pet i t ioners upon the saLe of

F lo r ida  to  Mr .  Mader .

$ 7 , 5 0 0 . 0 0  a n d  $ 6 , 0 0 0 . 0 0  f o r  t h e

Myron G. Mader pursuant to a

real property in Marion County'

10. Pet i t ioners, dur ing the tax years at lssue, der ived Lnterest income

from notes secured by rnortgages on New York real property sold by pet l t ioners

prior to the years at issue whi le they were New York resldents as fol lows:

r971 r97 2 r973 L97 4

Krinsky Associates Note

America On Wheels Note
(Bay Shore Roller Rink -

1850 Sunrise Highway)

s  8 ls .00

$10 ,272 .00  $  8 ,508 .00  $6 ,607 .00 $4 ,558  . 00

Cochrane & Craven Note  $  4 ,682.00  $  679.00

B a y  S h o r e  B o w l  N o t e  $ 1 2 , 6 0 8 . 0 0  $ 1 1 , 0 3 4 . 0 0  $ 7 , 5 2 5 . 0 0  $ 1 , 4 0 5 . 0 0
(Walnut Lanes-1840 Sunrise Highway)

S i b e n  N o t e  $  2 , 9 1 7 . 0 0  $  2 , 3 3 3 . 0 0  $ 1 , 7 5 0 . 0 0  $ 1 , 1 6 8 . 0 0
(90 n .  Ma in  S t ree t )

11. The mortgage between Sidney R. Siben and pet i t ioner Harry J.  Kangieser

concernLng real property located at 90 East Main Street,  Bay Shore, New York

was made on July 15, 1959. The mortgage between Bay Shore Rol ler Rink, Inc.



-)-

and pet i t ioner Harry J.  Kangieser concernlng real property located at 1850

Sunrise Highway, Bayshore, New York was made on December 24, 1969. The mortgage

between I{a1nut Lanes, Inc. and pet i t ioner Harry J.  Kangieser concerning real

property located at 1840 Sunrise Highwayr Bayshore, New York was made on

ApriJ- 22, 1970 and the mortgage between John C. Cochrane and Wlllla:n P. Craven

and pet i t ioner L. Georgia Kangieser was made pr ior to 1971.1 These mortgages'

which were taken back by pet i t ioners at the t ime they sold the propert les,

secured the notes described ln Finding of Fact "10r ' ,  supra. The pet i t ioners

did not have any ownership interest ln such propert ies durlng the years at

i ssue.

12. Pet i t loners were not engaged in any business, t rade, profession or

occupat lon in New York duri tg L97I through L974 and, l -n part icular,  the notes

described in FindLng of Fact t t l0t t ,  supra, were noc employed by pet i t ioners in

any business, t rade, profession or occupat ion in New York durj .ng the years at

i ssue.

CONCLUSIONS OF LA}J

A.  Tax  Law $532 (a )  p rov ides ,  l - n  pa r t ,  as  f o l l ows :

rrThe New York adjusted gross lncome of a nonresident individual
shal l  be the sum of  the fo l lowing:

(1)  The net  amount  of  i tens of  income.. .enter ing in to h is
federal  adjusted gross lncone,  as def ined in the laws of  the Uni ted
States for  the taxable year ,  der ived f rom or  connected wi th New York
s o u r c e s .  .  .  t t .

I- 
The copy of the Cochrane and Craven mortgage submitted into

evidence by pet i t loners was not  a copy of  an executed mortgage;
therefore,  the record is  unclear  concerning the speci f lc  date of  i ts
execution, although it appears that it was probably executed Ln May,
1970 .
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B .  T a x  I , a w  S 6 3 2 ( b ) ( 1 )  p r o v i d e s ,  i n  p a r t ,  a s  f o l l o w s :

" I tems o f  income. . .der ived  f rom or  connected  w i th  New York
sources  sha l l  be  those i tems a t t r ibu tab le  to :

(A) the ownership of any interest in real or tangible
personal property in this State I  or

(B)  a  bus iness ,  t rade,  p ro fess ion  or  occupat ion  car r ied  on
in  th is  S ta te .  "

C. That pursuant to Tax law 5632, the Audit  Divis ion improperly included

the  in te res t  income descr ibed in  F ind ings  o f  Fac t  "7"  and "8" ,  supra ,  in

pe t i t ioners '  New York  ad jus ted  gross  income s ince  such in te res t  was  der ived

f rom pet i t ioners '  accounts  w i th  F lo r ida  f inanc ia l  ins t i tu t ions .  fn  add i t ion ,

the interest income described in Finding of Fact "9",  supra, was improperly

included in pet i t ioners'  New York adjusted gross income since such incone was

derived from a note held by pet i t ioners as the result  of  the sale of Flor ida

rea l  p roper ty .

D.  That  the  no tes  descr ibed in  F ind ing  o f  Fac t  , ,72 ' , ,  supra ,  a re  income-

producing, intangible personal property.  Interest income derived from such

notes is not taxable to a nonresident of New York unless pursuant to Tax Law

5632(b) (2 )  such no tes  are t remployed in  a  bus iness ,  t rade,  p ro fess ion  or  occupat ion

car r ied  on  in  th is  S ta te ' r .  Eps te in  v .  S ta te  Tax  Comm.  ,  456 N.Y.s .2d  454,  89

A.D.2d '  256.  There fore ,  pursuant  to  F ind ing  o f  Fac t  "11" ,  supra ,  the  Aud i t

Divis ion may not tax the interesL income from such notes.

E '  That  the  pe t i t ion  o f  Har ry  J .  Kang ieser  and L .  Georg ia  Kang ieser  i s

granted to the extent provided for herein; and the Audit  Divis ion is directed



to recompute pet i t ioners'

the Tax Law and 20 NYCRR

DATED: Albany, New York

MAY 2 7 1983
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tax  l iab i l i t y  fo r  1971 pursuant  to  sec t ion  654(d)

1 4 8 .  1 5  .

STATE TAX COMMISS]ON

o f


