
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion :
o f

James M. Jones AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision :
of a Determination or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law and Chapter 46,:
Title T of the Adminisrrative Code of the City of
New York for the \ear 1977. :

State of New York
County of Albany

Connie Hagelund, being duLy sworn, deposes and says that she is an
enployee of the Department of Taxation and Flnancer oV€r lB years of age, and
that on the 29th day of June, 1983, she served the wl- thin not ice of Decision by
cert i f ied mai l  upon James M, Jones, the pet i t loner in the within proceedlnB' by
enclosing a true copy thereof i .n a securely sealed postpaid wrapper addressed
as fol lows:

James M. Jones
1204 Noble Ave.
Bronx, NY 10472

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post of f lce or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the sald addressee ls the petitioner
herein and that the address set forth on said r^/rapper is the last known address
of the pet i t ioner.

Sworn to before me this
29 th  day  o f  June,  1983.

AUTHORIZED TO ADMINISTER
OATHS PURSUANT TO TA1( IJ,AW
SECIION 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 29, 1983

James M. Jones
1204 Noble Ave.
Br<rnx, NY 10472

Dear  Mr .  Jones :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be conunenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not i -ce.

Inguir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Building 119 State Campus
Albany, New York 72227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

c c : Pet i t ioner '  s  Representa t ive

Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter the Pet i t ion

JAMES M. JONES

for  Redeterminat ion of  a Def ic iency or  for
Refund of Personal Income Tax under AtticLe 22
of  the Tax Law and Chapter  46,  T i t le  T of  the
Adminis t rat ive Code of  the Ci ty  of  New York for
t he  Yea r  1977 .

I .  Whe the r  $2 ,041 .00  o f  Fede ra l  i ncome tax  pa id

U.S.  Indiv idual  Income Tax Return const i tu tes a proper

New York State and New York Ci ty  income tax purposes.

I I .  Whether  the Audi t  Div is ionrs d isa l lowance of

deduct ion for  Federal  income taxes const l tu tes a form

v io la tes  pe t i t i one r f s  cons t i t u t i - ona l  r i gh t s .

o f

o f

Peti t ioner,  James M. Jones, L204 Noble Avenue, Bronx, New York 10472,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of New York

State personal income tax under Art ic le 22 of the Tax Law and New York City

personal income tax under Chapter 46, Ti t le T of the Adrninistrat ive Code of the

Cl ty  o f  New York  fo r  the  year  1977 (F i le  No.  33837) .

A srnal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two l ior ld Trade Center,  New York, New

York ,  on  January  10 ,  1983 a t  I :15  P.M.  Pet i t ioner  appeared pro  se .  The Aud i t

Divis ion appeared by Paul B. Coburn, Esq. (Anne I , I .  Murphy, Esq.,  of  counsel) .

ISSUES

DECISION

by pe t i t ioner  on  h is  1977

itemized deduct ion for

pe t i t i one r r s  c l a imed

of double taxation and
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FINDINGS OF FACT

1. Pet i t ioner herein, James M. Jones, t imely f i led a New York State and

New York City income tax resident return for the yeat 1977 on Aprl1 3, 1978.

0n said return pet i t ioner reported in total  New York State and New York City

income 'rstate and local income tax refundstt  of  $623.89. Pet i t ioner included in

to ta l  New York  S ta te  and New York  C i ty  i temized deduct ions  the  sum o f  $2 ,041.00 ,

said amount represent ing the Federal  income tax paid on pet i t ionert  s L977

Federal  lncome tax return.

2 .  0n  Januar l  22 ,1981,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

to  pe t i t ioner  asser t ing  tha t  $205.83  o f  add i t iona l  New York  S ta te  and New York

City personal income tax was due for the year L977. The aforenent ioned def ic iency

was premised on the Audit  Divis ionrs disal lor iTance of pet i t ionerts claimed

deduct ion  o f  Federa l  income taxes  in  the  amount  o f  $2 ,041.00 .

3 .  I t  i s  pe t i t i one r r s  pos i t i on  t ha t  t he re  i s  no  l aw  o r  s ta tu te  wh i ch

expressly  prohib i ts  a taxpayer f rom elafuning Federal  income taxes as a deduct ion

on h is  New York State and New York Ci ty  income tax return and,  therefore,  there

is  no basis  for  the Audi t  Div is ionrs d isa l lowance of  sa id deduct ion.

4

a

o

Peti t ioner also argued that for New York St.ate and New York City

tax on the tax he paid to the Unlted States government const i tuted

double taxat ion, thereby violat ing his const i tut ional r lghts.

t o

alevy

form

CONCLUSIONS OF LA}I

A. That  the New York State and New York Ci tv  i temized deduct ions of  a

res ident  ind iv idual  are the same as h is  Federal  i temized deduct ions,  subject  to

ce r ta in  mod i f i ca t i ons  [Tax  Law sec t i on  615 (a )  and  sec t i on  T46 -115 .0 (a )  a t

Chapter  46,  T i t le  T of  the Adrnin is t rat ive Code of  the Ci ty  of  New York,  respec-

t i v e l y l .
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B. That there are no provisions in the New York State or New York City Tax

Law which permits a taxpayer to increase hi-s Federal  i temized deduct ions by the

amount of Federal  income tax paid during the year [sect ion 615(d) of the Tax

Law fo r  S ta te  purposes  and sec t ion  T46-115.0(d)  o f  T i t le  T  fo r  C i ty  purposes l .

C. That  sect ion 164 of  the Internal  Revenue Code of  1954 provides for

those taxes which are inc ludib le in  Federal  i tern ized deduct ions.  Sect ion

t64(a)  (3)  of  the Internal  Revenue Code perni ts  s tate and local  income taxes to

be inc luded in Federal  i temized deduct ions.  Fur thermore,  sect ion 275 of  the

Internal  Revenue Code and Treasury Regulat ion sect ion I .164-2(a)  speci f icaLly

deny a deduct ion for  cer ta in taxes inc luding a deduct ion for  federal  income

taxes wi thheld at  source on wages.  Since there is  no provis ion in  the Internal

Revenue Code or  New York State or  New York Ci ty  Tax Law which a l lows pet i t ioner

to deduct  h is  Federal  income tax paid for  1977,  sa id c la imed deduct ion has been

proper ly  d isa l lowed by the Audi t  Div is ion.

D.  That  the const i tu t ional i ty  of  the laws of  the Uni ted States of  Amer ica,

New York State and New York Ci ty  i .s  presumed by the State Tax Commission.

There is  no jur isd ic t ion at  the adminis t rat ive level  to  declare such laws

unconst i tu t ional ;  therefore,  iL  must  be presumed that  the re levant  sect ions of

the law are const i tu t ional  to  the extent  that  they re late to the i rnposi t ion of

the income tax l iab i l i ty  on pet i t loner .

E.  That  s tate and loca1 incone tax refunds are not  inc ludib le ln  the New

York State and New York Ci ty  adjusted gross incomes of  a res ldent  ind iv idual

[ T a x  L a w  s e c t i o n  6 1 2 ( c )  ( 7 )  a n d  s e c t i o n  T 4 6 - 1 1 2 . 0 ( c ) ( 7 )  o f  T i t l e  T ] .  T h a t

pet i t ioner  has incorrect ly  inc luded $623.89 of  s tate and local  income tax

refunds in  h is  1977 New York State and New York Ci ty  adjusted gross incomes.



-4 -

Accordingly ,  sa id amount  is  to  be deleted f rom the computat ion of  the aforemen-

t ioned adjusted gross incomes.

F.  That  the pet i t ion of  James M. Jones is  granted to the extent  ind icated

in  Conc lus ion  o f  Law t tE " ,  S .E ,  and  tha t ,  excep t  as  so  g ran ted ,  t he  pe t i t i on

i s  in  a l l  o ther  respec ts  den ied .

DATED: Albany, New York

J{JN e e 1993
STATE TAX COMMISSION

PRESIDENT


