
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

A1bert  C. Johnston
and Bonnie H. Johnston :

for Redeterminat ion of a Def ic iency or a Revision :
of  a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law and Nonresident:
Earnings Tax under Chapter 46, Ti t le U of the
Administrat ive Code of the City of New York for the:
Years  1971 th rough 1976.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
22nd. day of Apri l ,  1983.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 22nd day of Apri l ,  1983, he served the within not ice of Decision by
cert i f ied mai l  upon Albert  C. Johnston and Bonnie H. Johnston the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  l v rapper  addressed as  fo l lows:

Albert  C. Johnston
and Bonnie H. Johnston
25 Out look  Dr .
Dar ien ,  CT 06820

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the- exi lusive care and cui lody of
the united states Postal  service within the state of New york.

AFFIDAVIT OF MAIIING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

AUTIii,r-iltl,.ED



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

ApriL 22, 1983

Albert  C. Johnston
and Bonnie H. Johnston
25 Outlook Dr.
Darien, CT 06820

Dear  Mr .  &  Mrs .  Johns ton :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review aL the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - l i t igat ion Unit
Albany, New York 12227
Phone 1l  (518) 457-2070

Very truly yours,

STATB TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau' s Representat ive



STATE OF NEI^/ YORK

STATE TAX COMMISSION

In the Matter of the Pet l t ion

o f

ALBERT C. AND BONNIE H. JOHNSTON

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art lc le
22 of the Tax Law and Nonresident Earnings Tax
under Chapter 46, Ti t le U of the Administrat ive
Code of the City of New York for the years L97L
through 1.9-7 6 .

Whether an attorney admitted to

of Columbia, but whose residence is

an apport ionment of his income from

resl-dence in determining his income

DECISION

pract ice in New York State and the Distr ict

ln the State of ConnecLicut.  ls ent i t led to

legal work performed in an off lce ln his

tax  l lab i l i t y  as  a  nonres ident .

Pet i t loners ,  A lber t  C .  and Bonn ie  H.  Johns ton ,  25  Out look  Dr ive ,  Dar ien ,

Connect icut 05820, f l led a pet i t ion for redeterminat lon of a def ic iency or for

refund of personal income tax under Art lc le 22 of the Tax Law for the years

1971 through 1976 and nonresident earnlngs tax under Chapter 46, Ti t le U of the

Admlnlstrat ive Code of the City of New York for the year 1976 (Fi Ie Nos. 297T9

and 29720).

A  fo rmal  hear lng  was he ld  be fore  Dan ie l  J .  Rana l l i ,  Hear lng  Of f i cer ,  a t

the off lces of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  Octobex  27r  1982 a t  1 :1"5  P.M.  Pet i r ioner  A lber t  C .  Johns ton  appeared

pro  se .  The Aud i t  D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.  (Kev in  A .  Cah l I I ,

E s q .  ,  o f  c o u n s e l ) .

ISSTIE
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T.INDINGS OF FACT

1,.  Pet i t ioners, Albert  C. and Bonnie H. Johnston, f i led New York State

income tax nonresident returns for the years 1971 through 1976.

2 ,  On January  30 ,  1980 the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

aga ins t  pe t i t ioners  in  the  amount  o f  $131634.99  p lus  in te res t  and pena l - ty  o f

$ 6 ' 3 3 5 . 2 7  f o r  a  t o t a l  d u e  o f  $ 1 9 , 9 7 0 . 2 6  f o r  t h e  y e a r s  1 9 7 1  t h r o u g h  1 9 7 4 .  O n

the same date a Not ice of Def ic iency was issued against pet i t ioners in the

a m o u n t  o f  $ 7 , 1 0 1 . 0 4  p l u s  i n t e r e s t  a n d  p e n a l t y  o f  $ 2 , 0 8 3 . 1 6  f o r  a  t o t a l  d u e  o f

$9 '184.20  fo r  the  years  1975 and 1976.  S ta tements  o f  aud i t  changes issued

October 24, L979 explained that the def ic iency l ras based on the determinat ion

tha t  a l l  income der ived  f rom pet iL ioner  A lber t  C .  Johns ton 's  ac t i v i t ies  as  a

lawyer were al locable to New York State.

3. Pet i t ioners executed consents f ix ing the perlod of l imitat ion upon

assessment of personal income and unincorporated business taxes at one year

fol lowing the close of proceedings then pending before the State Tax Commission

for  the  taxab le  years  1968 th rough 1970.  A  dec is ion  in  the  a fo resa id  p roceed ings

was rendered on  January  31 ,  1979.

4 .  Pet i t ioner  (a t l  re fe rences  to  pe t i t ioner  w i I I  re fe r  to  A lber t  C .

Johnston only) dur ing the years in issue was a resident of the State of Connect lcut.

He was, however,  admit ted to pract ice law in New York and the Distr ict  of

Colunbia and maintained an off ice aL 23O Park Avenue in New York Citv.  Pet i t ioner

main ta ined no  D is t r i c t  o f  Co lumbia  o f f i ce .  Pet i t ioner  was a lso  admi ra"U ao

various Federal  courts including the United States Supreme Court and several

United States Courts of Appeals and United States Distr ict  Courts.  Pet i t ioner

was not,  however,  admit ted to pract ice law in connect icut.  His r ight to

pract ice in the Federal  courts was derived from his r ight to pract ice in the
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courts of New York State and the Distr ict  of  Columbia. Pet i t ioner was also

reg is te red  to  p rac t ice  be fore  the  Un i ted  Sta tes  Paten t  Of f i ce .  Pet i t ioner 's

pract ice has been almost exclusively in matters relat ing to Patent and Trademark

Law before the United States Patent and Trademark Off ice and the Federal

c o u r t s .

5. During the years in issue pet i t ioner resided j-n a house which he owned

in Darien, Connect icut.  He converted a bedroom in the house into an off ice

cons is t ing  o f  a  desk ,  bookshe lves ,  te lephone,  L l ryewr i te r ,  th ree  cha i rs ,  a  couch

and a chesL containing work related i tems. The off ice had an attached lavatory

which al lowed pr ivacy for c l ients without having to use the baths for the

family in the rest of  the house. There was an entrance into this off ice,

separate from the rest of  the house, from a foyer common to both house and

o f f i c e .

6. Pet i t ioner used the off ice in his home pr imari ly for evening and

weekend work because the lack of services in his New York off ice during those

hours made i t  inconvenient to work there.

l .  Pet i t ioner recorded the hours worked in his New York City off ice and

the off ice in his home on a calendar pad and on t ine sheets. At the end of

the year these hours were transcr ibed to summary sheets which pet i t ioner used

to determine the number of hours worked in each state. During the years in

issue,  o f  the  to ta l  hours  worked,  pe t i t ioner  spent  an  average o f  27  percent  o f

his t ime at the off ice in Darien. Pet i t ioner apport ioned the t ime spent in New

York and Connect icut and paid tax only on that port ion of his income derived

from time spent in the New York office on the ground that he was carrying on

his profession part ly within and part ly without New York State.
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B. None of the work which pet i t ioner performed for any one cl ient was

done exclusively in Connect icut.  Part  of  uhe work for each cl ient was done in

New York City.  Bi l ls for services rendered were issued from New York and al l

payments were made to New York where the only business bank account was main-

ta ined.  Pet i t ioner 's  bus iness  cards  and s ta t ionery  dur ing  th is  per iod  l i s ted

both the New York off ice and the Connect icut of f ice. In the New York City

telephone directory pet i t ioner was l lsted as an attorney, however,  he was not

so l isted in any Connect icut telephone directory at thaL t ime.

9.  Pet i t ioner  ind icated that ,  in  addi t ion to being able to work more

b i l l ab le  hou rs ,  pa r t  o f  h i s  reason  fo r  se t t i ng  up  h i s  o f f l ce  i n  Da r i en  was  to

enable h im to bui ld  up a Connect icut  c l iente le so that  he could eventual ly  move

his ent i re pract ice to Connect icut .  In  1977 pet i t ioner  was admit ted to the

Connect icut  bar  and he began work ing fu l l  t ime f rom his  Dar ien of f ice wi th no

of f ice in  New York.

10.  Pet i t ioner  has c la imed an expense deduct lon for  the of f ice in  h is  home

for  over  30 years and said expense has been a l lowed by the Internal  Revenue

Serv i ce .

CONCLUSIONS OF LAW

A.  That  sec t ion  632(b) ( I ) (B)  o f  the  Tax  Law,  in  per t inent  par t ,  inc ludes

withln the New York adjusted gross income of a nonresident individual items of

income derived from or connecLed wlth New York sources attr ibutable to a

profession carr ied on in Ner+ York State. Sect ion 632(c) a} lows i tems of income

from a profession carr ied on part . ly within and part ly without New York to be

appor t ioned and a l loca ted .

B. That under Connect lcut law no person not duly admit ted to the Connect icut

bar may pract ice law, sol ic i t  employment for a lawyer or hold himself  out to
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the  pub l ic  as  be ing  a  lawyer  (Conn.  Gen.  S ta te . ,  sec t ion  5 l -88) .  Pet i t ioner '

therefore, could not pract ice law in Connect icut as that term is usual ly under-

s t o o d .

C. That pet i t ionerrs r lght to perform legal services in places other than

in the State of New York and the District of Colurnbia was prLmarlly based

on the fact that he was admitted to pract ice law ln those locat ions. He could

lawful ly hold himself  out as ent i t led to pract ice law only in the State of

New York and the Distr ict  of  Columbia, and services perforned elsewhere

were incidental  to the pract ice he malntained 1n New York State (See Carpenter v.

C h a p m a n ,  2 7 6  L . D .  6 3 4 ) .

D. That fr [ t ]he pract ice of law is quite a di f ferent act iv i ty from that of

ordi-nary businessrr (Carpenter,  g.W. at 636).  Pet i t loner was not pract ic ing

law in Connecticut; he was practicing law in New York only and perforrlng

various services in connect ion with this pract ice in an out-of-state locat ion.

The fact that pet i t ioner had an off lce in his home which was acceptable to the

Internal Revenue Service as a valid business expense is irrelevant to the issue

of whether pet i t ioner nas pract ic lng law in two states. Slnce pet i t ioner could

not pract ice law in Connect icut and since he maintained no law off ice ln the

Distr ict  of  Columbia, al l  of  his busl-ness was derived from his New York Clty

pract ice regardless of where the services were performed. Thus al l  his income

was derived from the New York City practice which was a New York source wlthln

the meanl-ng and intent of  sect ion 632(b) (1) (B) of the Tax Law and sect ions

V46-2.0 and U46-4.0 of Chapter 46, Ti t le U of the Adnlnistrat ive Code of the

City of New York.
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E.  That  the  pe t l t ion  o f  A lber t  C .

the Not ice of Def lc iency issued January

DATED: Albany, New York

APR 2 ? 1qq?

and Bonnie H. Johnston is denied and

3 0 ,  1 9 8 0  i s  s u s t a i n e d .

STATE TAX CO}TIISSION

PRESIDENT


