
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Henry & Delores Jarvis

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
& UBT under Article 22 & 23 of the Tax Law for the
Years  1973 & 7974.

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
27 th  day  o f  Apr i l ,  1983.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of Apri l ,  1983, he served the within not ice of Decision by
cert i f ied mai l  upon Henry & Delores Jarvis,  the pet i t ioner in the within
proceedinS' bY enclosing a true copy thereof in a securely sealed postpaid
I l t rapper addressed as fol lows:

Henry & Delores Jarvis
Box 17
Schuyler Fal ls,  NY 12985

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuitody of
the United States Postal  Service within the State of New York.

AFFIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

OATHS PLIRSUANT TO lAX IrAw
SEC1ION T74



STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Pet i t ion
o f

Henry & Delores Jarvis

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Article 22 & 23 of the Tax Law for
the  Years  1973 & 7974.

AFFIDAVIT OF IIAILING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 27th day of Apri l ,  1983, he served the within not ice of Decision by
cert i f ied mai l  upon Richard V. DrAlessandro the representat ive of the
pet i t ioner in the within proceeding, bV enclosing a true copy thereof in a
secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

R ichard  V.  D 'A lessandro
111 Washington Ave.
Albany, NY 12210

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui lody of
the united states Postar service within the stat.e of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
27 th  day  o f  Apr i l ,  1983.

0ATHS PLIRSUANT IO TLI LAW
SECII0N 174

AUTITORIZED TO



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12227

Apr iT 27,  1983

Henry & Delores Jarvis
Box 17
Schuyler Falls, NY 72985

Dear  Mr .  &  Mrs .  Jarv is :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review
Pursuant to sect ion(s) 690 & 722 of the Tax
review an adverse decision by the State Tax
under Art ic le 78 of the Civi l  Pract ice Laws
the Supreme Court of the State of New York,
the  da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax
with this decision mav be addressed to:

at the administrat ive Ievel.
Law, any proceeding in court  to
Comnission can only be inst i tuted
and Rules, and must be commenced in
Albany County, rdithin 4 months from

due or refund al lowed in accordance

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Richard  V.  D 'A lessandro
111 Llashington Ave .
Albany, NY 12210
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the pet i t ion

o f

ImNRy JARVIS and DELORES JARVIS

for Redeterminat ion of a Def ic iency or forRefund of personal fncome-""J-U"i"corporaLed
Business Taxes u-nder g.t i " i ""  i i  una 23 of theTax traw for the years fqZ3-""a- igl+.

DECISION

Pet i t ioners ,  Henry  Jarv is  and Derores  Jarv is ,  Box  17 ,  schuyrer  Fa l l s ,  New
York 72985 '  f i led a pet i t ion for redeterminat ion of a def ic iency or for refund
of personal income and unincorporated business taxes under Art icres 22 and 23 0f
the Tax traw for rhe years 1973 and 1974 (Fi Ie No. 26742).

A formal hearing was held before Frank W. Barr ie,  Hearing 0ff icer,  at  the
off ices of the state Tax commission, Buirding /19, Room 107, state campus,
A lbany ,  New York ,  on  Ju ly  21 ,  79g2 a t  9 :15  A.M.  pe t i t ioners ,  Henry  Jarv is  and
Delores  Jarv is '  appeared by  R ichard  v .  D ,Aressandro ,  Esq.  The Aud i t .  D iv is ion
appeared by  pau l  B '  coburn ,  Esq.  (Har ry  Kad ish ,  Esq. ,  o f  counse l ) .

ISSUES

I. I ihether the Not ice of Def ic iency,

the consent to Fixing of rax Not previousrv

properly admit ted into evidence.

rr '  whether the Audit  Divis ion properly det.ermined pet i t ioners, tax
l iab i l i t y  as  a  resu l t  o f  a  f ie ld  aud i t .

rrr  '  whether fraud penalt ies were properly asserted against pet i t ioners,
and i f  no t '  whether  neg l igence penar t ies  may be  asser ted  aga ins t  pe t i t ioners .

Statement.  of  Audit  Adjustment and

Determined and Assessed were
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FINDINGS OF FACT

1. Pet i t ioners, Henry Jarvis and Delores Jarvis,  t imely f i led New York

State income tax resident returns for 1.973 and L914. Thev did not f i le New

York State unincorporated business tax returns for such years.

Z .  On November  10 ,  1978,  "as  a  resu l t  o f  the  aud i t  o f  your  re tu rns" ,  the

Audit  Divis ion issued a Statement of Audit  Changes against pet i t ioners claiming

add i t lona l  bus iness  income o f  $48,235.00  and $11,413.00  fo r  the  1973 and 1974

tax years'  respect ively.  Such addit ionat income resulted in unincorporat.ed

bus iness  tax  due o f  $21044.52  and $358.80  fo r  1973 and 1974,  respec t ive ly ,  and

add i t iona l  persona l  l -ncome tax  due o f  $61760.29  and $1 ,893.88  fo r  1973 and

L974,  respec t ive ly .  A  f raud pena l ty  o f  $5  1528.75  was a lso  asser ted  aga ins t

pe t i t ioners .

3. on February 23r 1g7g, the Audit  Divis ion t imely issued a Not ice of

Def ic iency against pet i t l -oners showing rtaddit ional tax due or tax def ic iencies"

o f  $11,057.49  and " to ta l  penar ty  and, lo r  in te resr "  o f  g91474.08 .  A  copy  o f  the

Statement of Audit  Changes described in Finding of Fact "2" was attached to the

Notice of Def ic iency. (Consents extending the period of l imitat ion unt i l

Apr i l  15 ,  1979 were  proper ly  executed . )

4.  The Not ice of  Def ic iency and Statement  of  Audi t  Adjustment  ! , rere

int roduced into ev idence by the Audi t  Div is lon over  the object ion of  pet i t ioners '

representat ive.

5.  Henry Jarv is ,  here inaf ter  ' fpet l - t ioner" ,  operated a vehic le salvage

business under the name Jarv is  Auto Parts .  He sold vehic le par ts ,  automobi les,

snowmobi les,  and c loth ing,  helmets and boots for  snowmobi l ing.

6.  Pet i t ioners repor ted net  losses f rom the operat ion of  Jarv is  Auto

Par t s ,  an  un inco rpo ra ted  bus iness ,  on  the i r  t ax  re tu rns  f o r  1973  and  1974 .
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They also reported rental  income from ttapartmentst ' ,  income from wages earned

by Henry Jarvis and interest income.

7. l { i l l iam Riddervold and Thomas 0'Conner,  the two auditors who reconstructed

pet i t ioners'  income for the tax years at issue by performing a cash avai labi l i ty

audit ,  test i f ied and were avai lable for cross-examinat ion at the hearing held

herein. Mr. Riddervold test i f ied that when he reviewed the books and records

of  the  bus iness ,  there  were  miss ing  sa les  s l ips  and miss ing  bank  s ta tements  fo r

the business. He compared the sales reported on pet i t ioners'  sales tax returns

to  ( i )  the  sa les  repor ted  on  pe t i t ioners '  income tax  re tu rns ,  ( i i )  the  sa les

invo ices  ava i lab le  and ( i i i )  the  sa les  no ted  by  the  sa les  tax  aud i t . l  Mr .  R iddervo ld

test i f ied further that he made schedules of deposits and withdrawals from

pet i t ioners '  bank  accounts .  Mr .  0 'Connor  tes t i f ied  tha t  depos i ts  by  pe t i t ioners

into their  bank accounts were i -n excess of the sales reported on their  returns.

He documented some deposits as non-business monies, including a pension check

for  $10 1984.47 ,  and fu r ther  tes t i f ied  tha t  he  cons idered expenses  pa id  by  cash

and wages received by Henry Jarvis in performing the cash avai labi t i ty audit .

Mr .  0 'Connor  ca lcu la ted  tha t  pe t i t ioners  unders ta ted  the i r  bus iness  income by

$ 4 8 , 2 3 5 . 0 0  a n d  $ I 7 , 4 7 3 . 0 0  f o r  1 9 7 3  a n d  1 9 7 4 ,  r e s p e c r i v e l y .

8 .  The Aud i t  D iv is ion ,  p r io r  to  i ssu ing  the  Not ice  o f  Def ic iency  aga ins t

pet i t ioners, sent pet i t ioners'  representat ive copies of the workpapers concerning

the  cash ava i rab i l i t y  aud i t  descr ibed in  F ind ing  o f  Fac t  "7"  here in .

I-  
0n August 19, 1975, Henry Jarvis agreed that " there is due and payable to

the  Sta te  Tax  Commiss ion . . . "  sa les  and/or  use  tax  to ta l ing  $61842.62  fo r  the
period beginning June 1, 1972 and ending May 31, 1975. Such addit ional sales
andfor  use  tax  l iab i l i t y  was  the  resu l t  o f  a  sa les  tax  aud i t  o f  pe t i t ioner 's
uni-ncorporated business. The Consent to Fixing of (Sales) Tax Not Previously
Determined and Assessed was introduced into evidence bv the Audit  Divis ion over
the  ob jec t ion  o f  pe t i t ioners '  representa t ive .
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9. Pet i t ioners did not test i fy or present any evidence at the hearing.

No request for adjournment was made on their  behalf ,  and no explanat ion was

offered as to their  absence at the t ime of the scheduled hearing.

10. The Audit  Divis ion, at  the hearing herein, requested that the negl igence

penalty be appl ied against peLit ioners i f  the Tax Commission concluded that the

fraud penalty should not be imposed.

CONCLUSIONS OF LAW

A.  That  the  Sta te  Admin is t ra t i ve  Procedure  Ac t  5306.2  prov ides ,  in  par t ,

tha t :

"Al l  evidence, including records and documents in the possession
of  the  agency  o f  wh ich  i t  des i res  to  ava i l  i t se l f ,  sha l l  be  o f fe red
and made a part  of  the record, and al l  such documentary evidence may
be received in the form of copies or excerpts,  or by incorporat ion by
re ference.  t t

Therefore, the Not ice of Def ic iency, Statement of Audit  Adjustment and the

Consent to Fixing of Tax Not Previously Determined and Assessed were properly

admitted into evidence.

B. That the Audit  Divis ion establ ished a reasonable basis for the issuance

of the Not ice of Def ic iency against pet i t ioners. The Notice of Def ic iency was

based upon an income reconstruct ion audit  by the cash avai labi l i ty method,

performed by the Audit  Divis ion, which included an examinat ion of pet i t ioners'

books ,  records ,  bank  accounLs,  tax  re tu rns  and a  pr io r  sa les  tax  aud i t .

Therefore, the personal income tax and the unincorporated business taxes found

to be due by the Audit  Divis ion are presumed to be correct.  Matter of  Bernard J.

Mu l le r -Thym (Deceased)  and Mary  C.4 l f l lqq-Thym,  Sta te  Tax  Commiss ion ,  March  21 ,

1980. Pet i t ioners fai led to introduce any test imony or evidence to show that

their  tax l iabi l i ty was incorrect ly determined and therefore have not shouldered

their  burden of proof under Tax Law 5689(e) and 5722 of the Tax law.
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C.  That  " ( t )he  s tandard  o f  p roo f  necessary  to  suppor t  a  f ind ing  o f  f raud

by the Tax Commission requires clear,  def ini te and unmistakable evidence of

every element of f raud, including wi l l fu l ,  knowledgeable and intent ional

wrongfu l  ac ts  o f  omiss ions  cons t i tu t ing  fa lse  representa t ion ,  resu l t ing  in

del iberate nonpayment or underpalrment of taxes due and owing." Matter of  l {al ter

Shutt  and Gertrude Shutt ,  sLate Tax Commission, June 4, 1982. The Audit

Divis ion has fai led to sustain i ts burden of proof of f raud under Tax Law

5689(e) (1 ) .  However ,  the  pe t i t ioners  have fa i led  to  show tha t  the  unders ta tement

of income was not due to negl igence, and penalt ies under Tax Law $685(b) may be

imposed pursuant  to  Tax  taw g689(d) (1 )  wh ich  prov ides ,  in  par t ,  tha t :

" the  tax  commiss ion  sha l l  have power . . . to  de termine i f  there  shou ld
be assessed any  add i t ion  to  tax  o r  pena l ty  p rov ided in  sec t ion  s ix
h u n d r e d  e i g h t y - f i v e ,  i f  c l a i m  t h e r e f o r  i s  a s s e r t e d  a t . . . t h e  h e a r i n g . . . " .

D. That the pet i t ion of Henry Jarvis and Delores Jarvis is granted to the

extenL of cancel l ing the fraud penalty under Tax Law $685(e);  that a negl igence

pena l ty  i s  imposed aga ins t  pe t i t ioners  as  descr ibed in  Conc lus ion  o f  Law "C"

herein; that,  except as so granted, the pet i t ion is denied; and the Audit .

Divis ion is hereby directed to modify the Not ice of Def ic iency dated February 23,

7979 to be consistent.  with the decision rendered herein.

DATED: Albany, New York STATE TAX COMMISSION

APR 2 ? 1983
PRES]DENT


